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PREFACE 


4s is an appeal from two orders of Judge Walter 
Bruchhausen of the United States District Court for the 
Eastern District of New York. The first order, dated 
March 5, 1975, granted defendants leave to reargue their 
motion for summary judgmert, granted summary judgment and 
dismissed the complaint. The second order, dated April ll, 
1975, denied plaintiffs' motion for leave to amend their 


complaint and 9(g) statement. 


Plaintiffs were granced leave to proceed in forma 
pauperis in the District Court on November 30, 1973. 
Accordingly, under Rule oh of the Federal Rules of Aprellate 
Procedure and Rule 30 of the Rules of the Second Circuit, 
this a,peal will be heard on the original record without 
the necessity of an appendix. An index to all papers in 
the record has been prepared with numbers 1 through 93 
corresponding to the order of the sets of documents in the 
record. References to the record in the brief will use the 
4ndex number. For example, plaintiffs’ complaint is index 
number 2 so it will be found at "T_0o", A copy of the index 


to the record is attached as an addendum to this brief. 


QUESTIONS PRESENTED 


1. Did the Court below err in requiring explicit in- 
dividual proof of ‘actual coercion' necessary to prove an 
{illegal tie-in arrangement under §1 of the Sherman anti- 
trust law? 

2, Did the Court below err 4n finding there was no 
genuine issue of fact as to whether or not plaintiffs were 
actually coerced into the tying arrangement? 


3. Did the Court below err in denying plaintiffs 


leave to amend their complaint and 9(¢) statz2uent and to 


submit additional evidence? 


STATEMENT OF THE CASE 


This action under the federal antitrust laws, 15 U.S.C. | 
§§ 1, 15, and 26, and 28 U.S.C. § 1337, was filed in the 
United States District Court for the Eastern District of 
New York on December 3, 1973. Plaintiffs sue on behalf of 
themselves and as representatives of a cless, each member 
of which purchased a "membership" in Family Buying Power, @ 
direct-discount purchasing plan, along with a vacuum cleaner 
or “home cleaning sysi °," from defendants COMPACT ELECTRA 
CORP., COMPACT ASSOCIATES, INC., COMPACT BELLEROSE, INC., 
COMPACT DISCOUNT, INC. and/or HYMAN SINDELMAN ("the Compa*t 
defendants"). Defendants FAMILY BUYING POWER, INC., 
NATIONWIDE PROMOTIONS, INC., EXECUTIVE BUYING POWER, INC., 
FAMILY CLEANING POWER, INC., M. ROBERT DORTCH an FRANK 
DORTCH ("the FBP defendants") operate the Family Buying 


Power service from offices in Cranbury, New Jersey. Defen- 


dant A-T-0, INC. ("ATO") through its Interstate Engineering 


division manufactures the vacuum cleaner and attachments 


at a plant in Anahein, California. 


ATO answered the complaint on January 28, 1974. By 
notice of motion dated March 12, 1974, the FBP defendants 
moved to dismiss the complaini pursuant to F,.R.C.P. Rule 
12(b)(6), to obtain a more definite statement pursuant to 


F.R.C.P. Rule 12(c), and to strike certain allegedly 


scandalous and prejudicial statements from the complaint 
pursuant to F.R.C.P. Rule 12(f). By notice of cross-motion 
dated March 14, 1974, the Compact defendants moved for 
similar relief and for an order dismissing the claim of 
CHERYL PERRY HILL on the ground that 4t was time-barred 
under the applicable statute of limitations, 15 U.S.C. § 15b} 
These motions were joined in by ATO, which filed affidavits 
and a memorandum in support thereof. Plaintiffs then filed | 
an amended complaint as of right, a demand for jury trial, | 
and affidavits and 4 memorandum in opposition to defendants’ | 
motions. 


In an opinion dated June 19, 1974, the court below, 


| 
| 
| 


Bruchhausen, J., deniec * rendants' motions and scheduled a 
pre-trial eonference for October 10, 1974. Thereafter, the | 
Compact defendants filed their answer and counterclaims on 
July 3, 1974. The FBP defendants filed their answer on 

July 10, 1974. ATO filed an answer to the amended complaint| 
on July 11; 1974, Plaintiffs replied to the Compact counter+ 
claims, interposed counterclaims in reply, and served | 
yritten interrogatories on ATO, two of the FBP defendants, 
and Hyman Sindelman, President of the Ccmpact defendants. 
Sindelman answered plaintiffs' interrogatories on 


August 26, 1974, ATO and the FBP defendants also answered 


plaintiffs' interrogatories, subject to objections. 
By notice of motion returnable October 10, 1974, ATC 


ie ee age 


moved to strike plainti:fs' jury demand as untimely, 
F.R.C.P. Rule 38(b). By notice of cross-motion dated 
October 1, 1974, returnable October 10, 1974, plaintiffs 
moved for an order pursuant to F.R.C.P. Rules 12(b)(6) ani 
13 dismissing the sixth counterclaim of Compect Electra 
Corp. and pursuant to F.R.C.P. Rule 23(b)(3) certifying the 
action as a class action. These motions were adjourned to 


December 11, 1974 on consent. 


By notice of motion dated November 29, 1974, returnable 


December 11, 1974, the Compact defendants moved for summary 
judgment pursuant to F.R.C.P. Rule 56, for a stay of all 
proceedings in the action, and striking plaintiffs' jury 
demand as to all issues contained in defendants' counter- 
claims and in plaintiffs' reply counterclaims. By notice 
of motion dated December 2, 1974, returnable December 11, 
1974, the FBP defendants also moved for summary judgment. 
Defendants ATO joined in this motion. 

In a memorandum and order dated January 21, 1975, the 
court below granted plaintiffs' motion for a class action 
certification, granted plaintiffs' motion to dismiss the 
sixth counterclaim of defendant Compact Electra Corp., and 
denied in total the defendants' motions for summary judgment 
for a stay, and for an order striking plaintiffs' jury 
demand. Exactly ten days later, the Compact defendants 
moved for leave to reargue the decision of January 21st. 


ATO and the FBP defendants joined in the motion to reargue, 
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| 


and plaintiffs submitted an affidavit in opposition thereto. | 


In an opinion dated March 5, 1975, the court granted re- 


argument and granted summary judgment dismissing the complaint. 

By notice of motion dated March 14, 1975, returnable | 
April 4, 1975, plaintiffs moved for leave to amend the | 
complaint and 9(g) statement, to submit additional evidence, | 
and for reargument and reconsideration of the March 5th 


decision. This motion was denied by order dated April ll, 


1975. Notice of appeal to this Court was filed on April 16,) 


| 
} 


1975. 


STATEMENT OF FACTS 


This action is brought by several individual plaintiffs 
on behalf of a class of some 10,000 low-income consumers 
all of whom entered into contracts with the defendants for 
the purchase of vacuum cleaners with accessories and | 
"membersnips"” in a direct buying discount plan between 
March 20, 1969 and December 3, 1973. Plaintiffs' claim for | 
injunctive relief and treble damages is pursuant to Sections 
4 and 16 of the Clayton Act, 15 U.S.C. §§ 15 and 26, for 
violations of Section 1 of the Sherman Act, 15 U.8.C. 3 i. 


The original complaint and the amended complaint both 


| 
allege that defendants are liable to plaintiffs and the | 
class they represent by reason of two violations of the | 
Sherman Act, 15 U.S.C. § 1. First, that defendants have | 
agreed to use and have imposed an illegal tie-in arrangement | 
the effect of which is to unreasonably restrain trade and 
commerce in home vacuum cleaners among the several states. 
Second, defendants have conspired to use a selling program 
consisting of misrepresentation and fraud, and they have 


used such a prograni to the detriment of free competition in 


interstate commerce. Plaintiffs are individual consumers 


ments and practices in that they have purchased products 
from defendants at prices higher than would have prevailed 


had not free competition been subverted by the conduct cf 


} 

| 

who have been injured as a result of these illegal agree- 
| 

| 

| 

on 

nue | 


which plaintiffs complain. 
i The first defendant is ATO which manufactures a vacuum 
| cleaner and accessories. The vacuum cleaner "is a innit | 
type device designed for residential home use, sold as a 


Py | 
| 
‘compact system! with several attachments including a waxer-| 
} } 


| polisher, sprayer and tdemother' . . ." (Amended Compl. 4 16} 
j 


| 
| I-60). The FBP defendants offer for sale memberships in a 


i 


I 

| quotation and buying service ("the buying plan") through 
| | 
} j 


which members, who pay an annual membership fee, can 

supposedly obtain substantial discounts on a wide variety | 
of merchandise. The Compact defendants market the vacuum | 
cleaner and the buying plan only through in-home sales in the 
| New York City area pursuant to exclusive territorial fran- | 
| chises from both ATO and the FBP defendants. The vacuum | 


| | 
| cleaner and buying plan membership in FBP) are sold only | 


on a combined basis. While defendants style the buying | 


| 
| plan as a "gift", they do not deny that the only time such | 


| 


| "oifts" are made is when the customer agrees to purchase the| 
| vacuum cleaner. (Amended Compl. 4% 23; 1-60; Def. Compact's 
| Ans. to Plf. Interrog., Nos. 6, 8, I-41) 
| It is w: .isputed that the buying plan memberships and 
vacuum cleaners are tied together. Plaintiffs claim this 
| tie-in is illegal per se violating § 1 of the Sherman Act, 


| 
} | 
} 15 U.S.C. § 1. Defendants link a unique and highly desirable 
| 
| product with a second, “ordinary” product thereby unfairly | 


enlarging their share of the market for the second product 


—— es a een 
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to the detriment of free competition and of the consumer. 
The "tying product" -- the magnet that drew plaintiff con- 
sumers to purchase from defendants was Family Buying Power, 
a buying plan whose members allegedly could obtain virtually 
all consumer items at wholesale 62.ceS. The "tied" product 
was a vacuum cleaner known as the "Compact Electra". Plain- 
tiffs contend that they and their class were lured, induced, 
and coerced into purchasing the Compact Electra as 4 direct 
result of defendants' admitted tying of the buying service 
membership to the vacuum cleaner. The uniqueness, value and 
utility of the buying plan are extolled and the customer is 
told that normal use of the plan will save him many times 
over the cost of the Compact vacuum cleaner. (P1f. Ans. to 
Interrog. of Def. ATO, Ex. A; Ans. of Plf. RUTHERFORD, % 12d 
1-35; Aff'd. of Plf. HILL, 7 4, I-64; COMPACT Ans. to Pif. 
Interrog. No. 34, I-41). The salesman asserts he is not 
selling the buying plan and the customer is told the only 
way he can obtain it is by purchasing a vacuum cleaner. 
(aff'd. of DOUGLAS ACKERMAN, Exs. D, E, F, I-23) The unique | 
membership is available only from the saiesman, and only 
during the first, in-home sales presentation. (Id., Exs. 

D, E, Fs I-23) Members would have access to use of a 
"personal purchasing agent whose job it is to get the best 
puys possible" -- and thus cuts out middleman costs in- 


cluding “retail ads, sales commissions and store profit." 


(Id., Ex. E, P- 3, I-23) Plaintiffs were forced to pay 4 


— es a nn ee aan 


i 
| 
\} 


oe a Ih i : 

is high price isis to pene for a vacuum cleaner that they did | 

not want in order to get membership in the highly desirable 
buying service. In many instances, plaintiff already had 
a vacuum cleaner or had no use for the cleaner. (Aff'd. of 
Plf. HILL, 1 5, 1-64; Aff'd. of Pif. RAPHAEL, % 6, I-64; 
aff'd. of Plf. LEWIS, 7 4, I-64) Plaintiffs further allege 
that the tied products, the vacuum cleaner and buying 
service, were not as represented and that the fraud and mis- 
representation resulted to injury to themselves and to free 
competition. (Aff'd. of Plf. HILL, 7 10, I-64; P1lf. Ans. 
to Interrog. of Def. ATO, Ex. A, Ans. of Plf. LINDO, 7 21, 

| 1-355 Aff'd. of Plf. HILL, % 9; T-64; aff'd. of Plf. LEWIS, 

| 45, I-64) 


[ 


| 


THE COURT BELOW ERRED IN GRANTING 
SUMMARY JUDGMENT DISMISSING THE 
COMPLAINT 


ES 


In its January 21, 1975 decision, the court below 
denied defendants' motions for summary judgment on the 
ground that factual issues were presented which had to be 
resolved at trial. Subsequently, on March 5, 1975 the 
district court granted defendants! motions for reargument 


and on the authority of Capital Temporaries, Inc. of 


Hartford v. The Olsten Corporation, 506 F. 2d 658 (2d Cir. 


1974), granted summary judgment dismissing the complaint. 
The ruling was based upon 4 finding of the absence of an 
explicit assertion of coercion in the complaint, the 9(g) 
statement, and the affidavits. 

Plaintiffs assert this finding was in error not only 
because the facts presented in the record show actual coer- 
cion (see Point B, infra), but also because the Court below 
misinterpreted the legal standard of actual coercion defined 


in Capital Temporaries. 


A. The Court Below Misapplied 
The Legal Standard of 
‘Actual Coercion! Defined 


In Capital Te oraries of 
Hartford, inc. V. The Olsten 
Corporation. 
The district court in this case interpreted Capital 


Temporaries to require explicit individual proof of actual 


L 


coercion in every tie-in case and found that plaintiffs had 
not fulfilled this requirement. This interpretation is 


incorrect because the finding in Capital Temporaries that 


plaintiffs were not actually coerced into accepting the 


products together and therefore there was no tie-in came 


only after a finding that there was no market power in the 


tying product and no requirement, contractual or otherwise, 


| 

| 
that the two franchises had to be taken together. The | 
Supreme Court and Second Circuit cases relied on in Capital | 
Temporaries infer coercion from the presence of market | 
power in the tying product, a policy of tie-ins, and a large 
number of tying arrangements. The Court below was thus in | 
error in requiring plaintiffs herein to explicitly allege 
and prove individual actual coercion when there was ample | 
proof of market power in the tying product, an admitted | 
policy of selling membership in Family Buying Power only 
with the Compact vacuum cleaner, and a large number of tying| 
arrangements detrimental to the buyers, from which coercion | 
should be inferred or implied. 

In Capital Temporaries, a franchisee of the Olsten 
Corporation claimed, inter alia, that Olsten had illegaily 
tied its "Handy Andy" blue collar franchise (tied product) 
to the desired "Olsten' white collar franchise (tying pro- 


duct). The Court of Appeals affirmed the dismissal of the 


| 
| 
| 
| 
| 
| 


tie-in claim, finding that not only were the prerequisites 
of an illegal tie-in per se e sent but in fact there was no 


= er ne ACCA CT Ct oo 


whew 


tying arrangement. 506 F. 2d at 667. The franchise agree- 


ment licensed plaintiff to use bot.: the white collar and 
blue collar trademarks but did not clearly reqire that a 
blue collar temporary labor business be opened. The Court 
ruled that even if the contract in question were construed 
to require the opening of a "Handy Andy" operation, no 
Sherman Act violation could be found. The Court noted that 
"there is no proof or evidence to suggest that [plaintiff] 
objected to the package, that he was only interested in a 
white collar operation, that the blue collar operation was 
forced upon him, or . . . that the Olsten white collar mark 


and service were so unique and attractive that he had no 
alternative." 506 F. 2d 666 (emphasis added). This languagé 
shows that a showing of actual coercion is necessary only 
when coercion or leverage cannot be inferred from the exis- 
tence of market power in the tying product. The Court in 
Capital Temporaries found no market power in the tying 
product, the Olsten white collar service. It did not have 
market dominance nor was it a unique or attractive service. 
Moreover, the Court held the trademark could not infer 
economic power, distinguishing cases involving patents and 
copyrights. As the tie itself may be some evidence of 
market power, the Court in Capital Temporaries then looked 
at such factors as the lack of objections to the tie-in by 
the purchaser in the course of negotiations and the pur- 


chaser's state of mind to see if the "tie" actually existed 
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H or if the buyer would have been free to purchase the easives' 


franchise alone. 


The acceptance of the principle that coercion could be 


} presumed from market power is further borne out by other 
| language in the opinion. 


"Brom this review of the cases we con- 
clude that the plaintiff must esta- 
blish that he was the unwilling pur- 
chaser of the tied product. If he 
was not coerced by the economic domi- 
nance of the seller he must at least 
show that he was compelled to accept 
the tied product by virtue of the 
uniqueness or desirability of the 
tying product, which other competi- 
tors could not or would not supply." 
Id, at 663. 


The implicit holding that econonic dominance or other 
evidence of market power implies coercion is further evi- 
denced by the Court of Appeals discussion of how the use of 
coercive pressure was established in Supreme Court tie-in 
cases. 


"Te question raised in the perti- 
nent cases is not whether coercive 
presrure is used but how it can be 
established. In International Salt 
Co. v. United States, AF ’ 
: ° P L. Ed 20 (1947) 

defendant sought to extend its pa- 
tent monopoly on machinery by re- 
quiring the lessee of the machines 
to buy only the defendant's salt 
for use therein, thus depriving the 
lessee of the right to use other 
suppliers and foreclosing him from 
other purchasers. The coercion re- 
sulted from the existence of the 


petented machinery.” ca {tal 
emporaries ne, of Hartford Vv. 

= Olaten Corporation, supra at 662. 
(emphasis ager) 
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It is apparent from this discussion that the Court in 


Capital Temporaries inferred coercion from "the existence" 


of the salt machine patents and not from any independent 
evidence. Plaintiffs believe that Capital Temporaries did 
not effectuate any change in existing tie-in doctrine by 
now requiring explicit pleading and proof of actual coercion 
It did not alter the long established principle that coer- 
| 
cion can be inferred from the existence of market power and 
the presence of an established policy of tie-ins. 
1. The Supreme Court Decisions 

On Tie-Ins Confirm That 

Explicit Individual Evidence 

Of Coercion Is Not Necessary 

Where There Is Proof Of 

Market Power And A Policy Of 

Tie-Ins. 

In order to understand the legal standard of “actual 
coercion" on which the Court below relies, it is necessary 
to view Capital Temporaries in light of Supreme Court and 
Second Circuit cases which inferred or implied coercion from 
the presence of market power in the tying product and a 
policy of tie-ins. 

The first definitive case on tie-ins as a per sé viola- 
tion of Sherman 1 was International Salt Company v. United 
States, 332 U.S. 392 (1947). As discussed, supra, the 
Supreme Court did not require proof or allegat’ ns of 


coercion by each individual lessee of the patented salt 


machine. In fact this contention was dismissed: 


Appellant urges other objections 
to the summary judgment. The 
tying clause has not been insisted 
upon in all leases, nor has it 
always been enforced when it was 
4ncluded. But these facts do not 
justify the general use of the 
restriction which has been 
admitted here. Id. at 398. 

The actual coercion successfully used on the lessees 
to get them to accept the tie-in was presumed or inferred 
from first, the market power in the tying market as evidenced 
by the patent, and secondly, from the existence of the large 
number of tying arrangements. 

In United States v. Paramount Pictures, 334 U.S. 131 
(1948) the Supreme Court held that blockbooking, offering 
one copyrighted desired feature film only on condition an 
exhibitor take another less desired film, was a per Se 
4llegal tying arrangement. The actual coercion, or the fact | 
Paramount used its economic power so that the films could not 
be purchased separately, was found after a trial in the 
district court where Judge Augustus Hand held "In many cases 


licenses for all the films had to be accepted in order to 


obtain any..." (United States v- Paramount Pictures, 66 


F. Supp. 323, 348 (S.D.N.¥Y. 1946). 

In the instant case it 4s admitted that the desired 
Family Buying Power, the tying product, is oniy sold with 
the Compact vacuum cleaner, the tied product. (Def. 
SINDELMAN's Ans. to Plf. Interrog. q 6, I-41) 


of California Vv. United States, 


Standard Oil Company 
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337 U.S. 293 (1949) was the next ase in which the Supreme 


Court affirmed summary judgment for plaintiff United States, | 


finding a per sé 4llegal tie-in. The tie-in condemned here 


was an exclusive supply contract with independent dealers in| 


petroleum products and accessories. The Court found re- 
quisite market vower in the existence of the high amount 

of Standard Oil's gross business. The Court did not discuss 
the coercion used by Stendord Oil on the individual dealers | 
nor did it examine in detail the negotiations surrounding | 
the 8,000 exclusive supply contracts in issue. Rather, the 
Court presume. the dealers were forced to sign the exclusive 
dealing clauses because Standard Oil had the leverage to 
force them by virtue of market power over the tying product 
(gasoline). The fact that this power was 50 exercised was 
inferred from the large number of tie-ins for which there 
was no benefit to the service station dealer. 


In the usual case only the prospect 
of reducing competition would per- 
suade a seller to adopt such a con- 
tract and only his control of the 
supply of the tying device, whether 
conferred by patent monopoly or 
otherwise obtained, could induce 

a buyer to enter one. (cite omitted) 
The existence of market control of 
the tying device, therefore, affords 
a strong foundation for the pre- 
sumption that 4t has been or pro- - 
bably will be used to limit competi- 
tion in the tied product also. 

Id. at 306. 


In Northern Pacific Railroad Co. v. United States, 356 


1 (1958) the Supreme Court affirmed summary judgment 


lm 
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in favor of plaintiff United States holding that "preferen- 


tial routing ieuses" in leases and sales contrs.cts requiring 
lessees to ship by railroad were per se illegal tying 
arrangements. The market power in the tying market 

necessary to prove an {illegal tie-in was found in the exis- 
tence of some 40 million acres of land held by Northern 
Pacific. The Court found that Northern Pacific had substan- 
tial power »y virtue of its landholdings and that it used | 
this power to induce large numbers of leases and sales con- 
tracts containing “preferential routing clauses". The Court) 
did not require proof of actual coercion used in obtaining | 
each sales contract <r lease but presumed coercion from the 
existence of a large number of tie-ins and because the 
lessees had no other reason to want the restrictive clauses. 
346 U.S. at 7-8. 

The dissenting opinion of Justice Harlan in Northern 
Pacific makes particularly clear that the majority was re- 
jecting the requirement that a plaintiff must explicitly 
prove actual coercion. Justice Harlan dissented on the 
ground that although there may be inetance when economic 
coercion can be inferred from the mere existence of the 
tying arrangement, such as when the vendee suffers detriment, 
the tying clauses in Northern Pacific do not really hurt the 
yendees so there should be a trial on " , . » whether 
acceptance of the tying clauses resulted from coercion 


exercised by appellants through thei. position in the land 


ee 


market." 316 U.S. 16. The opinion of Judge Bruchhausen 

in the instant case seems to go beyond the dissent of Harlan | 

in requiring independent evidence of actual coercion to be | 

explicitly pleaded and proved by plaintiff regardless of the | 

facts of the case. | 
United States v. Loew's, Incorporated, 371: U.S. 38 | 


(1962) was another tie-in case where the Supreme Court found | 


| 
blockbooking to be per se violative of Sherman l. In Loew's, 
| 


the Court found that the copyright on the films raised a 
presumption of uniqueness giving the companies the economic 
leverage necessary to induce customers to take the tied 
product, ‘he undesirable films. 371 U.S. 45, The district 
court had found, after trial, that a tie-in existed since the | 
| 

licensing of certain feature films was conditioned on tne 
licensee accepting other films. (See 189 F. Supp. 373). 
It is significant that for one of the defendants the nefo- 
tiations were not analysed and the presumption of coercion 
was accepted by the Supreme Court. 

"Since defendant C & C war found 

to have had an overall policy of 

block booking the [district] 

court did not analyze the parti- 

cular circumstances of the nine 


negotiations which had resulted 
4n the licensing of packages of 


fiims." United States v. Loew's 
Inc., 371 U.S. 38, 101 (1062) 
See also United State: v. Arnold, Schwinn & CO., 388 U.S. 
365, 372 (1967). 
In the instant case there is a similar "overall policy" 
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of only selling Family Buying Power and Compact vacuum 
cleaner together in New York City. In fact during the rele- 
vant period in New York City the buying service has never 
been offered or sold separately. (Def. SINDELMAN's Ans. to 
Pif. Interrog. Nos. 6, 8, I-41; Ex. D, fl 4 in Aff'd. of 
DOUGLAS ACKERMAN, I-23)" 

Fortner Enterprises, Inc. V. United States, 394 U.S. 
495 (1969) is the latest Supreme Court case defining the 
standards to apply to find a tying arrangement illegal per 
se. This decision continued the trend in the previously 
discussed cases making it pro ressively easier to find re- 
quisite market power. 

In Fortner, the tie-in complained of was that desired 
loans, the tying product, offered by a subsidiary company, 
were conditioned on the develop. ~'s agreeing to erect a 
prefabricated house, the tied product, manufactured by the 
parent company. Like plaintiffs in the instant case, 
petitioners in Fortner complained they were forced to pay 
artificially high prices for the tied product. The Supreme 
Court reversed the lower court's finding of summary judgment 


for defendants and held that if, after trial, there was 


found to be market power over borrowers in the credit market, 


the tie-in would be illegal per sé. The question of actual 


Inne tie was initially arranged by defendant A-T-0's 
Interstate Engineering Co. in a national agreement with de- 
fendant Nationwide Promotions, Inc. (Def. A-T-O Ans. to 
Interrogatories No. 34(c), unnumbered exhibit. ) 
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coercion used to make the developers agree to take the two 

products together was not discussed. Rather, it is apparent 

coercion was inferred from affidavits stating the tying 
| 


arrangement was accepted only because the credit terms were 


particularly unique and attractive. 394 U.S. at 504, It 
seems clear that in Fortner the Supreme Court found genuine 


| 
| 
| 


issues of fact on the question of market power in the credit 


market and would infer the tie was coerced if market power 


were found to exist. | 


Although the Supreme Court has not explicitly focused 


4 } 


on the problem of proof of economic use or coercion in 
private class action tie-in case, three recent antitrust de- | ~ 
cisions, in addition to those cases discussed previously; 


strongly support the theory that proof of explicit individual 
| 
| 


°tndeed, the subseauent district and appellate court de+ 
cisions in Fortner support this theory. On remand, after a | 
jury trial the judge directed a verdict finding plaintiffs | 
had proved an illegal tie-in per S&.- (Opinion dated | 
November 23, 1970). Again on appeal, the Sixth Circuit 
Court of Appeals affirmed a tying arrangement had been proved, 
and that there was a "not insubstantial” amount of inter- 
state commerce, but remanded for jury trial on the issue of | 
economic power in the tying product. 4ys5e F. 2d 1095 (6th 
Cir. 1971). There was then a trial after which judgment was| 
entered for piaintiffs finding an illegal tie-in per se. 
No. 4392-6, | 


(Opinion dated September 19, 1974, Civil Action 

W.D. Kentucky). This {llegal tie-in was found to exist 
despite the court's finding of fact that Mr. Fortner 
willingly" entered into the tying arra ement! (Opinion 
dated oe Lesher 19, 1974, page 8, 1 13) (copy furnished 
herewith Apparently this finding had been approved earlier | 
by the Circuit Court. (See opinion, page 35, q 1) 


-?l- 


coercion in all cases is not required, and that proof of 


individual coercion is but one means of proving economic 


pewer exists and has been used. Federal Trade Commission Vv. 


: | Texaco, Inc., 393 U.S. 223 (1968), addressed the question 


| of whether Texaco had engaged in an “unfair method of 


competition" under §5 of the Federal Trade Commission Act 


when it undertook to induce its service station dealers to 


purchase Goodrich tires, batteries, and accessories ("TBA") 


3 


4n return for a commission paid by Goodrich to Texaco. 


The Commission found that the Texaco-Goodrich arrangement 


violated §5, but the Court of Appeals reversed finding that 


the Commission had failed to establish that Texaco had 


exercised its dominant economic power over its dealers or 


that the arrangement had an adverse effect on competition. 


336 F. 2d 754 (D.C. Cir. 1964) The Supreme Court had no 


problem in finding that Texaco held dominant ecoromic power 


over its dealers. Mr. Justice Black, speaking for the Court 


stated: 


"The average dealer is a man of 
limited means who has what is for 
him a sizable investment in his 
station. He stands to lose much 


| Spying arrangements may be declared illegal under 

| Section I of the Sherman Act, 15 U.S.C. §1 (1958) or under 

| Section 3 of the Clayton Act, 15 U.S.C. $14 (195 }, or under| 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. §41 
(1958). Although a violation of §5 of the F,T.C.A. may be 
merely an incipient antitrust violation requiring a lesser 
standard than under Sherman Act §1 its quasi-tying analysis 
tracks the requirements of traditional tying cases. 


i 
Seer 
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if he incurs the ill will of 
Texaco. As Judge Wisdom wrote 
in Shell, 'A man operating a 
gas station is bound to be 
overawed by the great corpora- 
tion that is his supplier, his 
banker, and his landlord.'" 
393 U.S. at 227. 


The Court then viewed the sales-arrangement “against the 


(393 U.S. at 227), and found a §5 violation holding: 


While the evidence in the present 
case fails to establish the kind 
of overt coercive acts shown in 
Atlantic, we think it clear none- 
theless that Texaco's dominant 
economic power was used in a 
Ser which tended to foreclose 
competition in the marketing of 
TBA, [Goodrich] The sales- 
commission system for marketing 


TBA is inherently coercive. 
(emphasis added) 393 U.S. at 229. 


Texaco is relevant to the instant case because the Supreme 


Court took cognizance of the unequal bargaining power of 


the parties and found coercion to be inherent. 


The Supreme Court's strong policy in favor of private 


antitrust litigation is another factor negating a major 


Inc, v. International Parts Corp., 392 U.S. 134 (1968) was 
a treble damage suit by dealers who operated Midas Muffler 


ee seine 


background of this dominant economic power over the dealers" 


| 
j 
' 


| 


| 


focus on individual proof of coercion. Perma Life Mufflers, | 


| 


Shops under franchises granted by Midas, Inc. The complaint | 
alleged unlawful tying as well as other antitrust violations | 
The Court of Appeals held the suit barred because franchises | 


were in pari delicto, having sought to acauire the franchise | 


| 
4 


| | 


| 


with full knowledge of the restric 


therefrom. 


inappropriateness of 


rel 

poses." 392 U.S. at 138. 
Both 
were pre 


that the purpos 


trust laws are 
insuring t 


will be an ever-p 
to deter anyon 
pusiness behav 
of the antitrust law 


plaintiff who 


of treble damage 
rehensible th 
but the law encourages 
s suit to further the over- 


morally rep 
defendant, 
hi 
riding public 
competition. 
petitioner 


criticism for 


part in respondents 
heme and 


illegal sc 


seeking more fran 
2ir par 


profits, th 
not voluntar 
sense. - 


petitione 


7 e 


supported some of 
they canno 


strictions, 


for seeking to 


adventages of 
they had been 


4ts more onerou 
doing business. 


at 139, 140 (emphasis 


dition of 

392 U.S. 

added ) 
This case illustrates that 
courts must focus not only 


tiffs but on the effect on 


} 
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The Supreme Court reversed, 
4ef where a private suit serves import 


Simpson and Kiefer-Stewart 
at on a recogn 


hat the pr 


e con 
4or in violation 


s may 


tions and having profited 


emphasizing "the 


invoking broad common-law barriers to 


ant public pur- 


Justice Black noted: 


on 
es of the anti- 
best served by 
ivate action 
resent threat 
templating 


. = 
reaps the reward 

s may be no less 
an the 


policy in favor of 
. « Although 

be subject to 

having taken any 

! allegedly 
for eagerly 
chises and more 
ticipation was 

in any meanin, ful 
oreover, even 


rs actually favored and 


the other re- 
t be blamed 
minimize the dis- 
the agreement once 
forced to accept 
s terms as a con- 


in private antitrust actions 
on injury to {individual plain- 


competitors in the tied product, 


and hence to the economy as 4 whole.* More important for 
the instant case, Perma Life Muffler appears to go beyond 
Texaco, which found implicit coercion, finding that anti- 
competitive conduct may exist in the absence of coercion, 
even where the franchisees voluntarily acquiesce in the prac-| 
tices which constitute antitrust violations. Mr. Justice 
White observed in a concurring opinion: 


"when those with market power and 
leverage persuade, coerce, OF 
influence others to cooperate in 
an i11i1egal combination to their 
damage, allowing recovery to the 
latter is wholl consistent with 
the purpose of $4, since it will 
deter those most likely to be 
responsible for organizing for- 
bidden schemes." 392 U.S. at 145. 
(emphasis added). 


The foregoing discussion of Supreme Court cases shows 
that although the Supreme Court has not focused on explicit 


proof of individual coercion, it has inferred coercion 


tee Turner, "Me Validity of Tying Arrangements Under | 
the Antitrust Laws", 72 Harv. &. Rev. 50, 60 (1968) 


"| , [T]he interest of buyers 
4s not only legitimate interest 
at stake. The [Supreme] Court 
has shown at least equal con- 
cern, and in later cases perhaps 
primary concern, with the in- 
terest of competiting suppliers 
of the tied product in free 
access to the consuming market - 
a strong desire that competition 
in the sale of each product be 
‘on the merits! ". 


where the seller has economic power in the tying product 

and there is a policy of tying, 4 large number of ties 
effected, or an inherently coercive marketing situation i’:- 
volving uneaual bargaining power. In fact, the Perma Life 
Muffler decision indicated that proof of individual coercion 
may never be necessary when the other elements of an anvi- 
trust violation are shown. 


2, The Second Circuit Tie-In 
Decisions Subsequent To 


rosea hte Congietan 
upreme Court Standards. 

Judge Bruchhausen's decision dismissing this case was 
apparently based on a belief that Capital Temporaries 
significantly changed the proof necessary to establish an 
illegal tie-in. 

In the first opinion in the instant case, dated June 19, 
1974, Judge Bruchhausen, relying on Fortner Enterprises Inc. 
v. United States Steel, supra, found that the plaintiffs 
herein had alleged facts which, if proved at trial, would 
constitute a per se illegal tying arrangement. (Opinion, 

p. 8, I-30) ‘The opinion on March 5, 1975 (1-83); dismissing| 
the complaint herein, states plaintiffs allege no "actual 
coercion" by salesman thereby rendering their claim of an 
unlawful tying arrangement fatally deficient under Capital 
Temporaries, decided on October 17, 1974, subsequent to 


the original decision upholding plaintiffs' action. This 


second opinion must necessarily interpret Capital Temporaries 
a ial teenie 
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as requiring more rigorous, more explicit, and more inde- 
pendent proof of actual coercion than Fortner. This inter- 
pretation is incorrect. 

The Second Circuit tie-in cases subsequent to Fortner 
are not inconsistent with the standards set down by the 
Supreme Court. Nor do they require more specific pleading 
or explicit proof of coercion. The requirement that a tie 


actually exists, i.e., proof that a purchaser has actually 


| 
| 
| 
: 
| 
: 
| 


been coerced o1' induced into taking the two products to- 
gether, has alweys been present. Explicit proof of coercion | 
has been required only where the seller has no policy of 
tying the two products together. 

American Manufacturers Mutual Insurance Co. v. American 
Broadcasting-Paramount Theatres, 46 F, 2d 1131 (2d Circuit 
1971) cert. denied 404 U.S, 1063 (1972) is not at variance 
with prior tie-in cases. ‘The anti-trust claim in this actio 
was that defendant ABC exerted unlawful economic pressure 
on the plaintiffs (Kemper) to get him to agree to sponsor 
the Evening Report over local stations as a condition to 
being permitted to sponsor broadcasts over other local affi- 
liates of ABC whose sponsorship was desirable. Originally 
Judge Tenney in the district court granted summary judgment 
to defendants dismissing the complaint on two grounds. 

First, he found that the alleged tie did not consist of two 
separate and distinct commodities as defined in Times-Picayune | 


Publishing Co. v. United States, 345 U.S. 594, 614 (1953), 


but rather the program and its distribution or broadcast 
constituted one inseparable product. Secondly, he found, 
after a lengthy discussion of the detailed negotiations, 
that the plaintiff failed to prove a “forced purchase”. 
This finding, however, was made with an important distinc- 


tion: 


It is important to note that this 

2 not a case of an gutright re- 

usal to se a n rodauct unless 
the tied rodauct co also purchased. 
The alleged tie-in was accomplished, 


according to the complaint (1 27); 
not by a refusal to sell less than 
130 stations but was "effected by 
ABC informing Kemper that 4t would 
charge a rate for the broadcast 
time on the 95 desired stations 
that far exceeded the rate for the 
broadcast time on the total of 130 
stations which included both the 
desired 95 stations and the undesired 
35 stations." American Manufacturers 
Mutual Insurance Co. v. American 
Broadcastin Paramount Theatres, 270 
> 


F. Supp. E18 6l6. (emphasis added ) 


The Court then examined the package price differentials 
complained of and found the contract rates were based on 
valid criteria. 270 F. Supp. at 648, This decision was 
then appealed to the Second Circuit Court of Appeals, 388 
F. 2d 272, which reversed the district court's award of 
summary judgment to defendants and remanded for a trial on 
the merits. The Court of Appeals found that there were 
genuine questions of fact as to whether the Kemper-ABC 


transaction concerned a single product for the purpose of a 


tie-in analysis and on the issue of coercion the question 
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| of whether there were just 
ABC's individual and package prices. 
the Court's opinion carefully limited extensive examination 
| of the coercion 4nvolved in negotiations to cases where at 


is no clear inflexible policy concerning the tie. 


Kemper had a duty to approach the 
hierarchy of officialdom at ABC's 
New York office with respect to A 
discount on its selected lineup, 
and should not have been content 
to accept the rejection it received 
from the lower echelon in the 
network's Chicago sales office. 
But the law does not demand that 
emper jous nam : 
ave been reasonable 5 re- 


wo 

aire it to negotsate only if 
ther was a chance of success. 
308 F. od at SB (emphasis adueu) 


The district court, on remand, held a hearing on the single 


Judge Tenney seems to sug. st that | 
| 


issue of whether it was reasonable for Kemper not to have 
attempted to negotiate further. Judge Tenney made a finding 
of fact that Kemper "acted unreasonably in failing to nego- 
tiate further with ABC in this regard after May 18, 1962" 

uug6 F, 2a@ 1131, 1133. This decision was appealed and the 
Second Circuit Court of Appeals affirmed. 4hu6 F, 2d 1131 
(1971). It is significant that unlike the instant case, 


Appeals in its second opinion in American Manufacturers 
found there was no ABC policy of tying desired stations to 
the w.desired ones. nig F, 2d at 1135. Neither was there 


a large number of tied transactions. 


where the tying arrangement is 4 firm policy, the Court of | 
| 


Tis view of the coercion requirement in American 


Manufacturers was endorsed by Judge Richard McLaren in 


McMackin v. Schwinn Bicycle Co., 1972 Trade Cases, 17 74,220 


(N.D. Ill. 1972) vacated on other grounds 1974-1 Trade Cases 


q 75,047 (N.D. Ill. 1974) 


"mis Court is persuaded that 
acceptance of a burdensome tie- 
in by an appreciable number of 
buyers within the market permits 
an inference of coercion and 
that the decisions in Fortner 
on remand and in American Mfrs. 
Mutual Ins. Co. v. American 
roadcasting-Paramoun eatres 
NC., rade cases par. 30595 
Ie F. 2d 1131, 1137, 2d Cir.; 1971, 
cert, denied, 404 U.S. 1063, 1972) 
are distinguishable since there 
was no consideration of acceptance 
by an appreciable number of buyers 
in those cases. 1972 Trade Cases 
at 93,020. 


Thus, under American Manufacturers the requirement of 
explicit proo! 01 actual coercion, or independent evidence 
of successful pressure by a seller with market power in the 
tying market arises only when there is no policy or wide- 
spread practice of tying the two products together. 

Another Second Circuit case fully supporting this 
theory is Coniglio v. Highwood Services, Inc., 495 F. 2d 
1286, (2d Cir. 1971). This was an action by a season ticket+ 
holder to the Buffalo Bills football games, representing 4 
class of some 23,000 Bills season ticketholders. The plain-| 


tiffs claimed an 4llegal tying arrangement whereby season 


ticketholders, in order to buy season tickets, had to agree 


| 
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The Court found 


to purchase tickets for exhibition games. 
sufficient economic power in the tying market to coerce 


purchase of the tied product by virtue of the fact certain 


advantages were accorded to the season ticketholder. The 


Court of Appeals in Coniglio had no difficulty in implicitly | 


finding the economic power had been used on the season 
ticketholders. The Court did not require Coniglio and the 
23,000 member class to ailege they were actually coerced 
into buying both tickets but presumed coercion had been used 
as evidenced by the large numver of ties and defendants' 
acknowledged policy to tie the two items. 

Here, however, the buyer is not 

"Pree to take either product 

{season ticket or exhibition 

game ticket] by itself." Indeed, 

it is undisputed that a season 

ticket could not be purchased 

unless a certain number of exhi- 

bition game tickets, three in 

1970, were purchased as well. 

Id. at 1290. 
The Court of Appeals in Coniglio affirmed the dismissal of 
the complaint on a different basis, however, holding that 
no illegal tie-in co..d exist where competition in the tied 
market (exhibition tickets) could not be restrained or 
foreclosed by the tie as there already existed a natural 
monopoly over the presentation of exhibition games. This, 


of course, is not a preblem in the instant case as the 


Compact vacuum cleane”s have many competitors (Aff'd. of 


BARRY FREDERICKS, Aff'd. of ROBERT LIMACHER, Ex. E, I-22). 


In his wiekin of Masel 55 1975, Suaae Bruchhausen 
cited Margaret M. Landon v. Twentieth Century-Fox Film 
Corporation, 384 F. Supp. 450 (S.D.N.Y. 1974), as well as 
Capital Temporaries for the proposition that actual coercion | 
by the seller must be explicitly shown. In this case, the 
author plaintiff alleged an unlaw’ul tying arrangement in 
Fox's reauirement that Fox acquire the renewal copyright as 
a condition to its purchase of the original copyright. The 
Court found _*ere was no illegal tying arrangement. This 
decision, like Capital Temporaries, is easily distinguished 
from the instant case.- In neither case was there probably 
even a genuine tie as there was i evidence in Capitai 
Temporaries that the white collar franchise would be sold 
only with the blue collar,” and there was no evidence in 
Margaret Landon that Fox conditioned buying the original 
copyright on also getting the renewal copyright. ! Further- 


Ste unusual facts in Margaret Landon includec the un- 
supported allegation of the reverse of a normal tie-in rela- 
tion - the buyer wes argued to be the party imposing a tie- 
in through egal use of economic power against the seller.| 
The plaintiff seller first raised her dubious tie-in claim 
20 years after the sale, These aspects alone serve to dis- 
tinguish the case from almost all tie-in cases. 


Ome Court of Appeals in Capital Temporaries referred 
to the plaintiffs! allegations as, at best, sn ersatz tie". | 
506 F. 2d at 658. 


TIn Margaret Landon, the plaintiff indicated that there. 
was no discussion "at ali” on the subject of copyright re- 
newals when the contract was negotiated. Therefore, there 
was no basis for the Court to find Fox coerced plaintiff 
4nto selling the rights. 


ER — —— ~ a NE — 


- 30- a j 


mere in neither case was there an allegation of a widesprea 
tying policy or a large number of tying arrangement from 
which coercion could be inferred. 

A Requirement Of Proof Of 

Individual Coercion As An 


Independent Element Of Every 
Tllegal Tie-In. 


| 
3. Other Courts Have Rejected | 

| 
The Second Circuit cases discussed above show that | 
individual coercion is not required to prove every illegal 
tie-in but rather that coercion will be inferred when there | 
is sufficient econcemic power in the tyiig product, a wide- 
spread policy of tying, or a large number of ties. This } 


view is consistent with decisions in other jurisdictions. 


All decisions relevant to the individual coercion require- 


ment in tie-in cases are analysed at length in a recent 158 
page opinion, Ungar v. Dunkin Donuts of America, 1975 Trade | 
Cases, 7 60,204 at p. 65,731 (E.D. Penn., March le, 1975). | 


This case is now on appeul in the Third Circuit Court of 
Appeals. This opinion responds to a class action motion | 
by franchisees who clsimed that Dunkin Donuts conditioned | 
| sale of a Dunkin Donuts franchise on an agreement franchisees 
buy from or through Dunkin Donuts the extensive equipment 


N | and supplies necessary to operate the franchise. As in the 


| the tying arrangement forced them to pay higher prices for 


| 

! 

| 

| 

| i present case, the franchisees in Ungar claim damages in shat 
| 

the tied products. Judge Becker dealt at length with the | 

| 


reauirement of proof of use of economic power or coercion in| 


Li parigihcsixleiansitstieslaeineag IS SOE rere UCN LT ES 


tie-in cases and concluded that proof of individual coercion 


was not necessary to prove an illegal tie-in. The opinion 
traces the coercion doctrine in lower federal courts, noting 
that the question of coercion has most frequently arisen 
in franchise cases where class-action certification is 
seams” In suits of this type the franchisor generally 
asserts the alleged tie was voluntarily acquiesced in by the 
franchisee making proof of coercion of each class member 
necessary and mitigating against class acticn determination. 
Judge Becker in Ungar went far beyond finding coercion 
implicit in certain tying arrangements, holdirz that even 
a ‘voluntary" tie could be illegal. 


"Me thrust of the individual 
coercion doctrine is that the 
plaintiffs must prove that each 
of them did not take the tied 
product willingly. The advo- 
cates of the doctrine do not 
explain whether the willingness 
standard is a subjective one 
depending upon the state of 
mind of each franchisee. .. « 
We conclude that there can be 
an antitrust violation wher? 


sSee, Abercrombie v. Lum's Inc., 345 F. Supp. a 
Fla. 1972); McMackin v. Schwinn Bicycle Co. 1972, 197 -1 


Trade ert a ; ‘4 5) ‘ 3 beh v. ohell Oil Co., 
50 FRD 1 S.D. Ohio 1970); Bogosian v. Guif Oil Corp., 

62 FRD 124 (ED. Penn., 1973); Ste al v. Chicken vert ht, 
4u8 F, 2a 43 (9th Cir. 1971), cert. denied, 405 U.S. iss 
(1972); Smith v. Denny's Restaurants, Inc.» 62 FRD 459 (N.D. 
Gaiif. 107%). or analysis of these cases see 1975 Trade | 


Cases 65,751 et. seq. 


the franchisee takes voluntarily 
and with knowledge of the un- 
economic nature of the tie." 


. . » An additional basis for 
rejection of the individual 
coercion doctrine is the almost 
metaphysical analysis which 
would be required if we were 

to adopt it; courts would be 
obliged to parse the human 
personality in the most sophis- 
ticated terms in an effort to 
determine the franchisee's 
state of mind vis-a-vis the 
putative (and ill-defined) 
coercion standards." Ungar v. 
Dunkin Donuts of America, supra 


a Dp. +] ce 
The Court further noted: 


"The willing but ignorant 

buyer must be deemed in- 

directly and subjectively 

coerced since, in the defen- 
dant's parlance, a rational 

man would presumably not 

take an uneconomic tie un- 

less he was coerced or deceived." 
Id. at p. 65,763, footnote 41. 


Judge Becker concluded that proof of individual coer- 
cion is but one means of proving use of economic power. 


"Tr a franchisor who possesses 
the requisite economic power 
coerces the franchisee in such 
a manner as to restrain compe- 
tition in the tied product, A 
Fortiori he has used his eco- 
nomic power. This, then, esta- 
blishes the necessary nexus 
between economic power in the 
tying product and the restraint 
of competition in the tied 
product." Id. at p. 65,765. 


| 
| 
} 
i 
| 
' 


The court found proof of individual coercion unnecessary 


] when the use of economic power could be established by proof | 
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| detriment to plaintiffs. 
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of a firm company policy, acceptance by large number of 


buyers of a burdensome or uneconomic tie, and an unequal 
bargaining relationship between the parties. Id. at 
p. 65,765. 

4, The Evidence Submitted By 

Plaintiffs Mandates An 
Inference Of Coercion. 
Judge Bruchhausen, in his opinion dismissing the 

complaint, stated: 

". . . the affidavits of the 

plaintiffs, Hill, Rutherford, 

Lewis, Raphael and Lindo 

allege absolutely no coercion 

by the salesman who sold them 

the item." (p. 4, I-83) 
What the district court appears to require is that each 
plaintiff detail a lengthy negotiation session with the 
door-to-door salesman attempting to get the salesman to let 
them purchase a membership in Family Buyer Power without 
having to purchase the Compact vacuum cleaner. An additional 
requirement would be proof that the buyer finally "gave in" 
and was coerced by the economic power of the tying product. 
This requirement is erroneous and misconstrues Capital 
Temporaries. Effective use of economic power i.e., actual 
coercion is shown tv or is inferred from the uniform company | 
policy to only sell the two products together, set sales 


presentations, and the large number of ties effected. 


Moreover, coercion is inherent in the tying arrangement 


given the unequal bargaining power of the parties and its 


! 
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It is clear in this case that defendants herein 


possessed the requisite economic power from which coercion 


could be inferred. In his opinion dated June 19, 1974 (I-30) 


Judge Bruchhausen found that the plaintiffs herein set forth} 


facts, which, if proved, would fulfill the requirement of 
market power over the tying product. Although economic 
power in the tying product is not, therefore, an issue on 
appeal the extraordinary uniqueness, attractiveness and 
desirability of Family Buying Power to plaintiffs provides 
a setting that is "inherently coercive". (F.T.C. v. Texaco, | 
supra at 229). Proof that the seller possesses sufficient 
economic power in the tying product to appreciably restrain 
competition in the tied product has long been a requirement 
of a per se illegal tie-in. The proof of sufficient 
economic power has evolved from market dominance (Standard 
Oil) to distinctiveness in Northern Pacific, to permitted 
"snference of economic power merely from the tying products 
desirability to the consumer" in Loew's. Finally, Fortner 
made it easier to show power in the tying market, by allowi 
varied kinds of evidence, such as proof that an appreciable 
number of buyers may have accepted a burdensome term such 

as a tie-in or simply an inference from the fact buyers were 


willing to pay a higher than competitive prices for the tied} 


product. (394 U.S, at 504). 


i 


The evidence submitted to the district court establishe 


defendants! economic power by showing their market dominance 


aes 


| 
T 


| 
| 


and by demonstrating the uniagueness and desirability of the 
tying product, Family Buying Power. 

Compact has an exclusive franchise to sell Family Buying 
Power memberships in the New York erea. (Amended Compl. 719, 
I-19; Aff'd. of DOUGLAS ACKERMAN, Ex. B, I-23). FBP is a 
nationwide buying service through which members can supposed- 
ly obtain substantial discounts on a wide variety of mer- 
chandise. Plaintiffs were told they could obtain virtually 
all consumer items at wholesale prices through FBP and save 
thousands of dollars. (Amended Compl. 13, I-19; Aff'd. of 
DOUGLAS ACKERMAN, Ex. D-F, I-23; Def. SINDELMAN's Ans. to 
pif, Interrog. No. 34, I-41). Plaintiffs alleged defendants 
had sufficient economic power in the consumer buying service 
market. FBP's attorney stated that "gefendant could not 
conceivably exercise market dominance over the buying 
serice .. . since there are over thirty buying services 
listed in the Manhattan Telephone Directory alone and 
clearly some of the buying services listed are so large that 
the FBP defendants must be considered an insignificant 
ractor in their field..." (Aff'd. of B, BLUMBERG, {10b, 
I-56). 

Plaintiffs! attorney made a study of the buying ser- 
vices listed as competitors by defendant Sindelman (Aff'd. 
of Def. SINDELMAN, Ex. C, I-27) the results of which were 


submitted in opposition to defendants' motions for summary 


judgment. (See Affidavits of A. BENTLEY and F, STELLA, I-64). 


eee 
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| 
| 


Te results of this study show that none of the buy’ "7 ser- 


vices listed by defendants were genuine competitors to FBP. | 


Since FBP, according to the evidence before the district 


} 


court at the time of the motion for summary judgment, was 
apparently the only general consumer buying service offered 
for sale in the New York market, its economic power sur- 
passes market dominance and approaches that of a clear 
monopoly. The defendants! market power was enough so that 


' 

t 

| 

the buyer could "be forced to accept the higher price [of the 


vacuum] because of tueir stronger preferences for the pro- 
duct [the buying service], and the seller could therefore 
choose instead to force them to accept a tying arrangement 
that would prevent free competition for their patronage in 
the market for the tied product." Fortner, 394 U.S. at 50h. | 

Another test for sufficient economic power that FBP 
satisfies is the "yniqueness" test as definzd in Loew's and 
Fortner. 


"Uniqueness confers economic power 
only when other competitors are in 
some way prevented from offering 
the distinctive product themselves. 
Such barriers may be legal, as in 
the case of patented and copyrighted 
pioducts, @-&e+s International Salt; 
Loew's, or physical, as W en e 
product is land, ¢.&- Northern 
Pacific. It is true that the bar- 
riers may also be economic, as when 
competitors are simply unable to 
produce the distinctive product 
profitably, but the uniqueness test 
4n such situations is somewhat 


confusing since the real source 
of economic power is not the 
product itself but rather the 
seller's cost advantage in pro- 
ducing it." Fortner, 394 U.S. 
at 505, footnote o. 


The buying service's uniqueness arises not only from 
its many supposed desirable att~=ibutes, but also from the 
fact it was offered free. "We give away free of charge a 
one year membership in FBP." (Aff'd. of Def. SINDELMAN, 
q2, I-27). Even 4f a competitor could develop a buying 
service with the same components as FBP, {t could not afford 
to match the price. Obviously if a service 4s offered for 
free there is no way the competitors could undercut the price. 
An additicnal aspect of FBP's uniqueness is that it 
could afford to make extravagant representations which no 
other competitor could possibly match because it had no in- 
tention of backing up its promises. When plaintiff CHERYL 
PERRY HILL's FBP literature arrived, she found it was not at 
all as represented. (Aff'd. of Plf. HILL, 19, I-64). Plain 
tiff ANSONIA LEWIS's attempts to use the program to buy tires| 
a fan, and dishes were futile. (Aff'd. of Plf. LEWIS, 5; 
T-64). Because this buying service is a fraud [Amended Canpl, 
731, 32; I-19] there is a legal barrier against other compe- 


titors in the vacuum cleaner market offering it themselves .? 


Ia, further legal barrier results from the fact that 
sales of both FBP memberships and Compact vacuums were the 
exclusive New York City right of the Compact defendants, no 
competitor could legclly duplicate the tied package. 


~ -ho- 


Just as it would be illegal for 
patented or copyrighted product it would be illegal to 
duplicate a fraudulent service. 

Even if the buying plan is not in fact unique the 
impression of uniqueness was created in the minds of the 
consumers by salesmen who represented that the buying plan 


was "unique" and "copyrighted" (Amended Compl. 25, I-19; 


Aff'd. of ACKERMAN, Ex. C, I-23; Def. DORTCH Ans. to Plif. 
Interrog. No. 84, I-74; Def. SINDELMAN Ans. to Pit. Interrog. 


No. 54, I-41) and would save consumers many times the cost 


of the vacuum cleaner. (Amended Compl. 131(4), I-19). Sincd 


plaintiffs were told that the buying plan was "free" (Amended 
Compl. %31(b), I-19), and were not told of its real cost, | 
they may well have assumed that a majority of the $399.95 
purchase price for the vacuum cleaner was in reality a 
hidden charge for the glen.*” Unlike a promotional "give- 
away" -- for example, the free appliances given by banks to 
attract depositors -- the buying plan membership does not 
have an easily quantifiable value and its real cost was 
never revealed to the purchaser, who was led to believe that | 


4t was worth far more than the $12.50 which the Conpact 


defendants paid FBP for it. (Amended Compl. 131(d), 


10me set sales presentation represented FBP as very 
valuable (Aff'd. of DOUGLAS ACKERMAN, Ex. D-F, ad At 
least one salesman stated that FBP was selling for 360.00 
outside of the New York area. (P1f. motion to reargue, 
eee of tape recording of sales presentation, p. 106, 
T-84). 


eras 
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More proof of defendants' economic power comes from the 


existence of the large number of tying arrangements -- New 


York area sales totals amount to about 14,813 for the rele- 


vant period starting November l, 1967 and ending July 31, 


1974. (Def. SINDELMAN's Ans. to Pif. Interrog., Ex. A, T-41). 


The fact that such a large number of people made contracts 


which were so clearly unfavorable to then, namely requiring 


them to pay up to more than $500.00 for a $90 vacuum cleaner 


er evidence of the economic power of the 


package is furth 
12 


buying service. 


to compare the cost of the | 
t+ defendants with the | 
ison between the cost, 
the 


puying plan is more significant. The wholesale cost of the 

| vacuum cleaner ranges from $50 to $67, depending on the 

| number purchased. The polisher attachment costs $14. 

| (Affidavit of DOUGLAS V- ACKERMAN, sworn to May 20, 1974, 
913, I-23). Thus the cost of each puying plan to the Compact 
defendants no doubt exceeded 15% of the cost of the cleaner- | 


polisher. 


Lit is misleading, moreover, 
puying plan memberships to the Compac 
| finas price of the package. The compar 
| to the Compact defendants of the vacuum cleaners and of 


each recite a cash price of $399.95, plus sales tax of $28 or 
$24 plus finance charges ranging between $83 and $123.40, 
depending on downpayment and length of repayment (Contracts 
| of plaintiffs LINDO, RAPHAEL, RUTHERFORD and LEWIS, SINDELMAN 
| Aff'd., Exs. B-2 to B-5, I-13). The somewhat earlier con- 
| tract of plaintiff HILL originally stated a 1969 cash price 
| of $359.95, reduced by allowance of "$90.00 for return of 
| waxer and trade-in" of G.E, cleaner. (SINDELMAN Aff'd., EX. | 
| Bel, I-13). Thus, the maximum deferred payment price for 
these consumers was $555.35. Defendant SINDELMAN has stated 
Compact Electra "sells this equipment mostly to consumers 
who in most instances purchuse the same on credit." 


| 
| (SINDELMAN Aff'd. 13, I-13). 
| 


| 

| 

| 

\ 12me sales contracts of four of the named plaintiffs 
} 
| 


In the aaa situation tae ah th Se 
able to require the buyers to question the salesmen's repre- | 
sentations that Family Buying Power cannot be bought 
separately in New York The Compact defendants admit that 
the individual salesmen are furnished set pattern "sales 
talks", a copy of which is contained in the record. (Def. 
SINDELMAN Ans. to Plf. Interrog. Nos. 6. ti 3; T-41; Aff'd. 
of DOUGL/ } ACKERMAN, Ex. D-F, 1-23).13 

Plaintiffs have set forth in the record overwhelming 
proof that the economic power possessed by defendants was 
used on plaintiffs to effect the tying arrangement. Actual 
coercion is amply shown Ly the unequal bargaining power of 
the parties, the large number of ties effected, that the 
tying srrangement is economically detrimental to plaintiffs, | 
the company policy to only sell the two products together 
and set sales presentations. Moreover, coercion is implicit 
in the economic power of the buying service which is repre- 
sented as very valuable. For the summary judgment motion 
defendants did not come forward with any competitor of this 
unique buying service in the New York area. 

13,5 Judge Bruchhausen granted plaintiffs' class action 
motion under Federal Rules of Civil Procedure 23(b)(3) he 
necessarily found that questions of law or fact common to 
the members ot the class predominate over any questions 
affecting only nlividual members. (I-72). This implicit 
finding that all class members were subjected to the same 


coercive pressure further negates requiring explicit allega- 
tions of individual coercion. 


| 
| 
| 
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It *s clear that Judge Bruchhausen's interpretation of 
the coercion standard in Capital Temporaries was not properly 
applied in the instant case. Coercion is {implicit not only 
in the selling arrangement but in the fact the defendants 
accomplished the very economic evil the Sherman Act seeks 
to prevent: 


"Mey (ties) deny competitors free 
access to the market for th: tied 
product, not because the party im- 
posing the tying arrangement has 

a better product or a lower price 
but because of his power or leverage 
in another market. At the same 
time buyers are forced to forego 
their free choice between competing 
products," Northern Pacific, 356 
U.S. at 6. 


B. The Court Below Erred In 
Finding That There Was No 
Genuine Issue Of Fact As 
To Whether Plaintiffs Were 
Actually Coerced Into Tne 
Tying Arrangement. 

Even assuning, arguendo, that Judge Bruchhausen was 
correct in finding that plaintiffs must explicitly allege 
and prove actual 4ndividual coercion, the complaint, 9(g) 
statement and affidavits suomitted show plaintiffs fulfilled| 
this requirement. Unlike Zessos, the 4ndividuel plaintiff 


in Capita. Temporaries, plaintiffs have shown that they were 


j 
| 


desirous of obtaining only Family Buying Powe) wand unwilling- 
ly purchased the vacuum cleaner to get it. Unlike the 


contract in Capital Temporaries, here we have unambiguous 
contracts imposing the tie-in, which Compact defendants 
| acknowledge was imposed by them on a consistent DASIS: 
aaa 
S 


7 


ntiffs had not 


their motion to amend pla 


Although prior to 
used the word "coercion" itself, surely the test of Capital 
Temporaries is a factual one and not a matter of semantics. | 
Plaintiffs submit that the jury could find that coercion is 
present herein from the following facts: 

*The Compact defendant: 4nextricebly linkea 
Family Ruying Power membership to purchase of the vacuum 
cleaner -- it was never sold or given away separately. 
(Def. SINDELMAN Ans. to Plf. Interrog. Nos. 6, 7, 8, I-41). 

*Plaintiffs and their class "would have pur- 
chased only the plan if informed of its $12.50 price and 
allowed to purchase it separately . . ."  (Amenc.’ Compl. 
725, I-19). 

*Plaintiffs have been damaged by the tie-in 
in that they have been forced to pay artificially inflated 
prices for inferior goods which they would not have pur- 
chased had not the tie-in been imposed." (Amended Compl. 
727, I-19) (emphasis added). 

*"Tf Family Buying Power had not been in- 
cluded as part of the sale, I [plaintiff HILL] would not 
have bought the Compact vacuum cleaner. When I bought the 
Compact, I already owned a General Electric vacuum cleaner 
which worked quite well. I wos not shopping or looking for 
a new vacuum cleaner." (Aff'd. of Plf. HILL, 5, attached 


to Aff'd. of ALLEN BENTLEY, I-64). 


*"'In a sales PTA ERN which lasted an hour | 
or more, he [the Compact salesman] discussed membership in | 
a nationwide buying service called Family Buying Power, | 
which was available only from Compact ... He claimed that | 
tremendous savings were available to FBP members, that I | 
could only get FBP membership if I bought the vacuum cleaner, 
. « « L already had an upright vacrrum cleaner which was | 
quite satisfactory. I was not shopping for or considering 
buying a new one." (Aff'd. of Plf. RAPHAEL, 1 2, 6, 
attached to Aff'd. of ALLEN BENTLEX%, I-64). 

*"T was just married and needed to buy many 
things so I thought my savings fusing FBP] would be substan- 
tial. I have never heard of anything like FBP and had no 
4dea of whether any similar buying service might be avail- 


| 

| 

| 

| 

| 

| 

| 

| 

able to me. The salesman said FBP was only available to peel 


ple who bought the Compact vacuum cleaner, in which case it 
was included without charge. If I could have bought. FBP 
separately, I would not have bought the vacuum cleane:. 

. « « I already had an adeauate canister vacuum cleaner and 
was not at alJ in the market for a new vacuum cleaner." 
(aff'd. of Plf. LEWIS, 77 3, 4 attached to Aff'd. of ALLEN 
BENTLEY, I-64) (emphasis added). 


*"Diq the defendants, whether because their | 
service was unique or because plaintiffs were unaware of =r 


alternatives to it, have sufficient market power in the 


buying service market to distort the free market in vacuum 
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cleaners by requiring purchase the Compact vacuum cleaner 
as a precendition of obtaining membership in the buying is 
service?" (Pifs.' 9(g) statement, q+, attached to Aff'd. 

of ALLEN BENTLEY, I-64). 

*Family Buying Power was represented to con- 
sumers as “unique”. (Ex. C to Aff'd. of DOUGLAS ACKERMAN, 
I-23) and using “copyrighted procedures" (Def. SINDELMAN 
Ans. to Plf. Interrog., No. 52, I-41, referring to Ex. A, 

p. 17 of the Interrogatory, I-39). 

The affidavits of the individual plaintiffs in this 
action go much further in proving actual coercion than the 
rather mild affidavit accepted by the Supreme Court in 
rortner. In thas case, sufficient coercion or forced pur- 
chase was adduced from the statement of A.B. Fortner that | 
"he accepted the tying condition on respondents' loan soleiy | a 
because the offer to provide 100% financing, lending an 
amount equal to the full purchase price of the land to be 
acquired, was unusually and uniguely advantageous to him.“ 
394 U.S. at 504 (emphasis added). 

Even if the facts set forth do not conclusively prove 
plaintiffs were coerced they at least raise genuine issues 
of fact making the case inappropriate for summary judgment. 
It is well settled in this circuit that summary judgment 
can be granted only if there is no genuine dispute as to any 
material fact, and that this requirement is to be strictly 


construed so as to ensure that factual issues will not 
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| be determined without t 


} Thus in Colby v. Klune, 178 F. 24 872 (2d Cir. 1949) 
| the court in reversing the district court's granting ef a 
| motion for summary judgment pointed out that 


"trial on oral testimony, with 
the opportunity to examine and 
cross-examine witnesses in 
open court, has often been 
acclaimed as one of the per- 
sistent, distinctive, and most 
valuable features of the common 
law system." Id. at 873. 


Tt is "a maxim that the court, on a motion for summary 
judgment, cannot try issues of fact but can only determine 
whether there are Ree, © fact to be tried; and once 


having determined this affirmatively must leave those issues | 


for determination at 4 trial." Empire Electronics v. United 


impire Electronic’ *+————— 


States, 311 F. 2d 175, 179 (2d Vir. 1962). Summary judgment | 
is particularly inappropriate where, as here, “the infer- 
ences which the parties seek to have drawn deal with 
questions of motive, intent, and subjective feeling or 
reactions," Empire Electronics v- United States, supra at 
| 


180. Because "coercion" involves not only objective criteria) 
| 


but subjective feeling 4n the mind of a purchaser it is hard| 
to imagine a fact more inappropriate for resolution in a 
summary judgment motion. 


"Me impact of particular circum- 
stances upon an inference arising 
from an admitted existing factual 
situation calls for a factual de- 
termination which is the function 
of the trier of facts and not 

nat of the court in disposing of 
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a motion for summary judgment. 
° . A judge may not, on a 
motion for summary judgment, 
draw fact inferences." 


Bragen V. Hudson County News Co. 
. 5 r. ‘¥ 
See also Bozant v. Bank of New York, 156 F. 2d 787 (2d Cir. 


1946); Friedman v. Meyers, Bo F, 24 435 (2a Cir. 1973); 
Cali v. Eastern Airlines, Inc., hho F, 2d 65 (2d Cir. 1971); 
Subin v. Goldsmith, 224 F. 2d 753 (24 Cir. 1955) cert. denie 
350 U.S. 883; Schwartz v. Associated Musicians, 340 F. 2d 
228 (2d Cir. 1964). 

Moreover, it is well established that the burden of 
showing the absence of such an issue of fact rests with the 
party seeking summary judgment. Adickes Vv. S.H. Kress & Co. 
398 U.S. 144 (1970). Where competing inferences can be 
drawn from underlying factual material “the inferences . . - 
must be viewed in the light most favorable to the party 
opposing the motion." United States v. Diebold, Inc., 369 
U.S. 654, 655 (1962) (reversing summary judgment in an anti- 
trust suit). This standard has been consistently followed 
in this Circuit. American Manufacturers Mutual Insurance 
Company Vv. American Broadcasting-Paramount Theatres, Inc., 
388 F. 2d 272 (2d Cir. 1967); Shinabarger Vv. United Aircraft 
Corp., 381 F. 2a 808 (2d Cir. 1967); Entin v. City of Bristo 
368 F, 2d 695 (2d Cir. 1966). 


The standard which applies to the use of summary 


judgment in complex antitrust litigation 4s even stricter 


than in other cases as was recognized by the Court below in 


-4g- ae 


its opinion of June 19, 1974, at p. 8 (I-30) 


[S]ummary procedures should be 
used sparingly in complex. anti- 
trust litigation where motive 
and intent play leading roles, 
the proof is largely in the 
hands of the alleged conspira- 
tors, and hostile witnesses 
thicken the plot. It is only 
when the witnesses are present 
and subject to cross-examination 
that their credibility and the 
weight to be given their testi- 
mony can be appraised. Trial 
by affidavit is no substitute 
for trial by jury which so long 
has been the hallmark of “even 
handed justice." 


ie 


The above language was quoted from the decision of the 


Supreme Court in Poller v. Columbia Broadcasting System, 
Inc., 368 U.S. 464, 473 (1962). That this principle is 


fully applicable where the alleged antitrust violaticn is 


a tying arrangement may be stated on highest authority: 


v. United States Steel Corp., 394 U.S. 495, 


judgment for defendants in a tie-in case. 


which the Supreme Court reversed the granting of summary | 
| 


See also White Motor Co. V. United States, 372 U.S. 253) 
(1973); Radiant Burners Inc. v..People's Gas Light & Coke | 
Company, 364 U.S. 656 (1961); Klor's Inc. Vv. Broadway-Hale | 
stores, Inc., 359 U.S. 207 (1959). | 

A case directly on point with the inetant case is the 
first Second Circuit opinion in American Menufacturers Mutual 


Insurance Company Vv. American Broadcasti g~Paramount Theatres 


—— es 
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| Ine,, 2d Cir. 1967). The Court held that 


| there should be a trial on the issue of coercion as 


"Tf all the inferences are resolved 
in favor of Kemper - as we are re- 
quired to do on ABC's motion for 
summary judgment, United States v. 
Diebold, supra, - we betteve that 
on the recor efore us it is a 
disputed issue of fact whether, 
under cll the circumstances of the 
case, it was reasonable to have 
required Kemper to attempt to ne- 
gotiate further after ABC rejected 
its order". Id. at 285. 


| 


Similarly, if all inferences in the instant case are 
resolved in favor of plaintiffs, there is at least a genuine 
issue of fact as to whether or not they were "actually 
coerced" into the tying arrangement. The factuel differ- 
ences between plaintiffs and defendants must be resolved 
by the jury rather than being prematurely disposed of on a 


motion for summary judgment. 


POINT II 


} THE COURT BELOW ERRED IN DENYING 
PLAINTIFFS LEAVE TO AMEND THEIR 
COMPLAINT AND 9(g) STATEMENT AND | 


TO SUBMIT ADDITIONAL EVIDENCE | 


| 
After Judge Bruchausen dismissed the complaint herein, | 


i 
] 
i 


plaintiffs promptly moved for leave (1) to amend the com- | 
plaint and 9(g) statement to make additional specific | 


detailed allegations of coercion in imposing the tie-in, 
and (2) to reargue and submit additional evidence. (Motion, | 
| 


t-84) These motions were denied in a decision dated 

| 
of discretion given the exceedingly liberal case law as to | 
state of the antitrust | 


April 5, 1975. Plaintiffs submit this decision was an abuse 


amendment of pleadings, the present 


law of tie-ins, and the significant evidence of a tie-in 


i 
1 
poth in the record at the time and in the additional i Aenea! 


adduced on these final motions. 
Rule 15(a) of the Federal Rules of Civil Procedure pro- 


vides that leave to amend pleadings "shall be freely given | 


This 'iberal amendment rule has 


when justice so requires." 


been confirmed in 4noumerable court decisions. See, @-&- 


Giilespie v. U.S, Steel Corp, 379 U.S. 148 (1964); Rolotf vt 
yo. F. 24 240 (2d Cir. 1970). 


Arabian Americ4n Oil Co., 
In Foman v. Davis, 371 U.S. 178, 182 (1962), the 


Supreme Court set out the standard for consideration of 


motione for leave to amend: 


If the underlying facts oF ecir- 
circumstances relied upon by & 
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plaintiff may be a proper sub- 
ject of relief, he ought to be 
afforded an opportunity to 

test his claim on the merits. 

In the absence of any apparent 
or declared reason-such as un- 
due delay, bad faith or dilatory 
motive on the part of the 
movant, repeated failure to cure 
deficienctes by amendments pre- 
viously allowed, undue prejudice 
to the opposing party by virtue 
of allowance of the amendment, 
futility of amendment, etc.-the 
leave sought should, 4s the 
rules require, be "freely given." 


Free amendment of pleadings 4n such instances has long been 
the rule in the Second Circuit. As far back as Rossiter Vv. 
Vogel, 134 F. 24 908, 912 (2nd Cir., 1943) the Court held 
"That where facts appear in affidavits upon motion for a 
summary judgment which would justify an amendment of the 
pleadings, such amendment should not be prevented by the 


entry of a final judgment." Downey V- Palmer, 2 Cir., 114 


F, 2d 116; cf. Seaboard Terminals Corp. V- Standard Oil Co. 
of N. J., 2 Cires 104 F. 2d 659. 


In this case there was no "apparent or declared reason" 


to deny plaintiffs an opportunity to test their claims on 


the merits..* There was no undue delay. Plaintiffs were 


TFreave to amend may properly be granted after dismissal 


in the sound discretion of the Court. See, ©-B+; Markert v. 


Swift & Co., 173 F. 24 517 (2d Cire 1949) 5 Swan v. poard Oo 
Wigher Bducation, 319 F. 2a 56, 61 (2d Cir, 198373 
CHETE =—*porco, 289 F. Supp. 403 (S.D.N.Y. 1968). In 


fact, missing ror failure to state a claim without grant- 
ing leave to amen? has been held to be erroneous "unless the 
court determined that the allegation of other facts consis- 
‘tent with the challenged pleading could not possibly cure 

the deficiency." Bonanno V- Thomas, 309 F. 2d 320, 322 (9t 
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faced with the need to amend only after the district court's | 
decision on defendants' motions for reargument of summary 
judgment. For the same reason, there could have been no bad | 


faith or dilatory motive on the part of the plaintiffs. 
Although plaintiffs had previously amended once as ol ight, | 


there was no repeated failure to cure deficiencies by amend-| 
ments previously allowed. Neither would the have been any| 
undue prejudice to defendants in allowing amendment. The 
amendmer* plaintiffs sought would not have stated a new or 
different cause of action but would merely have clarified 
pre-existing claim on the alleged tie-in in the light of 

the district court's new application of the legal standard 


of the Capital Temporaries decision. Defendants would have 


They had already fully briefed the significance of the 


Capital Temporaries decision. 


Finally, there was no other reason so justify denial of 


| 

} 

| 

| 

} 

| 

been put to no additional burden by allowing amendment. 
| 

| 


leave to amend in this case. In fact, thi. appears to be 
the ideal case in which to allow amendment. Plaintiffs | 


diligently prosecuted claims which were sustained until te 


14 (fn. cont'd.) - Cir, 1962); see also, Ballou v. Gmers 
Electric Co., 393 F. 2d 398 (1st Cir. 1968). ough some 
courts have held that leave to amend may not be granted afte 
dismissal without e motion for relief from the judgment of 
dismissal under F.R.C.P. Rules 59 or 60, see, e.g., Markert 
v. Swift & Co., supra, this consideration is not relevant 
here since a motion for relief from the judgment of dis- 
missal was made concurrently with the motion to amend. 
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dismiss was explicitly based on plaintiffs' failure to make 
certain specific allegations which plaintiffs now wish to 
make. The policy of the Federal Rules against decisions on 
technical defects of pleadings as well as their policy in 
favor of liberal amendment call for granting plaintiffs' 
motion for leave to amend. 

The district court also erred in denying plaintiffs' 
motion for leave to introduce additional evidence. Rule 59 
of the Federal Rules of Civil Practice allows a court to 
re-open any issue, after judgment, and accept new evidence, 
4f such a motion is made within 10 days after the entry of 
the judgment. Plaintiffs made their motion the day afver 
judgment, so they satisfy the requirements of this rule. It 
4s conceded that a motion for leave to re-open is directed 
to the judicial discretion of the court. Sanden v. Mayo 
Clinic, 495 F. 2d 221 (8th Cir. 1974). However, a court 
will be deemed to have abused that discretion where "there 
4s a clear showing that there was no reasonable basis within 
the range of discretion for the action taken." DuPont v. 
U.S., 385 F. 2d 750, 783 (3rd Cir. 1967). Such was the case 
here. 

A motion to introduce additional evidence must pass” 
eertain roadblocks before it can be granted. The movant 
must show diligence or justification for his failure to 


present the evidence earlier. Here, there is a clear and 
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| valid justification. The additional evidence, although 


available before the disposition of the present motion for 


summary judgment, had not yet been obtained by plaintiffs 


when defendants first moved for summary judgment. The 
district court, based on the evidence before it at that 
time, ruled that "real and genuine issues of fact to be 
resolved at trial" had been raised. See Memorandum and 
Order, January 21, 1975 (I-72). When the defendants moved 
for leave to reargue the summary judgmer t motion, they in- 
troduced no new evidence to support their motion; and the 


then new decision in Capital Te oraries Inc. v. The Olsten | 
| 
Corp., supra, cited by defendants, announced no new princi- | 
ple of law. American Manufacturers Mutual Insurance Co. Vv. | 


American Manufacturers 


American Broadcast-Paramount Theatres, 46 F. 2d 1131 (2nd 
Cir., 1971) upon which Capital Temporaries was based, had 
previously announced the Second Circuit's coercion require- 
ment for tying arrangement antitrust cases. 

When faced with another motion for summary judgment 


which offered no new supporting proof or standard of law, 


court's previous ruling. When the district court reversed 


4tself, justice and equity demanded that the plainciff be 


| 
| 
| 
plaintiffs were fully justified in relying on the district | 
| 


allowed to introduce further evidence. The situation is 


analogous to the one in Halper v. Browning, King & Co., 325 | 
F. 24 644 (D.C. Cir. 1963). That case involved a suit to 
coll t commi ‘ons on sales. A pre-trial order had put 


the burden on the d&fendant concerning the issue of the 


amount of losses. Relying on this ruling, plaintiff rested 
without proving the amount of losses. The tria curt 
granted summary judgment to the defendant at the close of 
the case and ruled that the burden to prove amount of 
losses had been on the plaintiff. The Court of Appeals, in 
a per curiam opinion, held that since the case had proceeded 
under a misapprehension, the judgment should be opened and 
additional evidence allowed. 

Similarly, here, where there was a misapprehension con- 
cerning whether the coercion requirement had been satisfied, 
due to the reversal by the Court of its own prior ruling, 
the plaintiffs should have been allowed to present their 
additional evidence, 

The plaintiffs' evidence satisfied the other require- 
ments for introduction of additional material. Such evidenc 
must be new, not cumlative, Ryan 7. United States Lines Co. 
303 F. 2d 430 (2nd Cir. 1962), and likely to produce a 
different result. Kicoy v. U.S., 297 F. 24 466 (5th Cir. 
1961). 

The additional affidavits and a transcription of the 
sales presentation of Sheldon Lieberman, a leading salesman 
for the Compact defendants, offered by plaintiffs meet this 
standard. (Motion, Transcript of 1970 tape recording, T-84) 
The further affidavit of plaintiff Cheryl Perry Hill, sworn 
to March 12, 1975 (HILL Aff'd. 4, I-84) states in part that 
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"[b]y makin FBP separately, 


the Compact company really coerced me into buying the 


" 
© 


Compact vacuum cleaner, which I iid not need or want 
"Tf FBP had not been included as part of the sale, I would 
not have bought the Compact vacuum cleaner. If I could have 
bought FBP separately, I would have bought it and would not 
heve bought the vacuum cleaner." (Id. 95, I-84) 

The affidavit of plaintiff Lurline Rutherford sworn to 
March 19, 1975 (RUTHERFORD Aff'd., I-84) shows that Family 
Buying Power was instrumental in her decision to purchase 
the Compact vacuum clean. r: 


5. When I bought the Compact, there 
were no rugs in my apartment and I 
did not need a vacuum cleaner. I 
was not shopping for or interested 
in buying a vacuum cleaner. I have 
never used the Compact since the 
day I bought it and it is still in 
the box at home. If the buying 
service had not been included as 
part of the 3ale, I would not have 
bought the Compact vacuwm cleaner. 
Therefore, I believe that Fami-cy 
Buying Power was used to coerce 

me and my *usband into buying the 
Compact vacuum cleaner, which we 
did not need or want. (I- 


The Lieberman transcript, authenticated by the March 13} 


1975 affidavit of Isabel Little, vividly shows coercion by 
the Compact salesman. (Transcript, I-84) Family Buying 
Power, he says, is not for sale separately. It can only be | 
obtained as a component of a larger package, which includes 
the vacuum cleaner. "This club, or this wholesale business 


that we are giving is not for sale in the New York area." 
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| P. 10 (emphasis added). LIEBERMAN: . . . “In order to get 


him a discount he has to be a member. In order to become 


a member ... he has to get this. LITTLE: The vacuun. 


LIEBERMAN: he vacuum!" F. 11. "The only way we can do it 
is if the people take our product, which is the Compact 
| cleaning machine." P. 10 (emphasis added). "In New York, 


we're doing things a little differently and we feel that 
one helps with the other." P. 17. Family Buying Power 


membership is represented as unique. "Now this is very 


membership is represented as costing $360.00 when sold 


| 
| 
i i 
unique." P. 4, "This is something unique." P. 5. Tne | 
| | 
| ' 
| separately in other parts of the country. Pp. 17, 18, 35, | 
| 55. The salesman claims that FBP members are saving $30C 
to $500 per year. Pp. 46, 58. The amounts which can be | 
saved are stated to be at least equal to the monthly pay- | 
ments on the vacuum, p. 37, although some people even make 


| 

| 

| a “profit,” P. 12, "In the long run, the money you psy on 

| this machine you get back." P. 46. The concern of the | 


salesman is primarily on selling FBP: the Compact vacuum | 


cleaner is hardly mentioned until one-third of the way 


through the sales pitch. As Lieberman concedes, "The price 
[$399.95] sometimes can shock a person until a person act 


sees everything that it has. But when they hear about the 


wholesale service, that makes the prices very easy to take." 


P. 45 (emphasis addev;. That is pecisely why the tie tu 
Family Buying Power was used by defendants, and its coercive 
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} impact on sales in the tied-product market is precisely the | 
N j 

| 

evil to which the Supreme Court tie-in cases have been 


.ddressed, (I-84) 
As the Suprexe Court said in Foman, supra at 181: 


i} 

| 

| "Tt 4s too late in the day and 
| entirely contrary to the spirit 
| 

} 


of the Federal Rules of Civil 
Procedure for decisions on the 
merits to be avoiced on e 
basis of such mere technicali- 
ties . « « 


Thus, all of the additional evidence plaintiffs wished 
| to offer, like their requested amendments to the pleadings, 
| were directed at meetirz the requirement of specific in- 

dividual ,-20f of coercion, on which Judge Bruchhausen had 
| relied in dismissing the complaint. There was no reason 
| that the motion should hot hav? been granted. 


CONCLUSION 


For all of the foregoing reasons, the orders of Judge 
=puchhausen dated March 5, 1975 and April li, 1975, granting 
the defendants! motions for summary judgment and dei_ying 
plaintiffs' motion for leave to amend their complaint and 
statement pursuant to Local Rule 9(g), should be reversed 


in all respects. 
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Defendants herein at the Yollowing addresses: 

NORMAN S. LANGER,ESQ. 

Attorney for Compact Defendants 

26 Court Street 

Brooklyn, New York 11242 

BARRY FREDERICKS, ESQ. 

Attorney for Defendant A-T-0, INC. 

Harris Fredericks & Korobkin, Esqs. 

1271 Avenue of the Americas 

New York, New York 10020 

BARTON BLUMBERG, ESQ. 

Attorney for Family Buying Power Defendants 

DiFalco, Field & O'Rourke, Esqs. ' 

605 Third Avenue 

New York, New York 10016 
the above-stated addresses being the addresses designated 
by said «ttorneys for that purpoce, by depositing true 
copies of same enclosed in post-paid properly addressed 


wrappers, in an official depository under the exclusive 


. 


——————— ne 


care and custody of the United States Postal Service 
within the State of New York 


Sworn to before me this 


olth dey of July, 1975 


DOUGLAS Y. ACKURMAN 
Natary Public, Stats of New Yotk 
No. 3)-4543284 
Qualified ig New York. C .aty 
Commission Expires March 30, wry 


IN THE UNITED STATES COURT 
FOR THE WESTERN DISTRICT OF KENTUCKY 


AT LOUISVILLE 


FORTNER ENTERPRISES, INC., 
Plaintiff 


Vv. 


oe a a 


NO. 


| UNITED STATES STEEL CORPORATION 


and 
U. S. STEEL HOMES CREDIT CORPORATION, 


ee ee 


Defendants 


JUDGMENT 
This Court interpreting the ections of the Sixth 

Circuit Court of Appeals as having by its Opinion appearing 

at 452 F. 2d 1095 (1971) and by its Judgment issued as Mandate 

on June 28, 1972, to have set aside only that portion of this 

Court's Judgment previously entered 9n November 23, 1979 (bearing 

interest from September 18, 1970) concerning certain liability 


said Judgment establish- 


issues but leaving intact that portion of 
ing the amount of plaintiff's damages trebled, attorneys’ fees 
through the 1970 trial, and costs and said Opinion and Mandate 

of the Sixth Circuit Court of Appeals having thereby Limited 
retrial to certain liability issues and thus prohibited plaintiff 
from re-tr,ing its damage issues and thereby having liquidated 
hould apply 


Ps J 


plaintiff's damages, the Court finds that interes 


its Findings of Fact and Conclusions of Law on August 13, 1974, 
finding in plaintiff's favor on said issucs of liability, and 
having further found that plaintiff is entitled to an additional 


award of attorneys' fees for work done since the June, * “triak 


of this action, it being »elieved by us that the subsequent appeals 


would ha o-crred regardless of whether this Court gave plain- 
tiff a direct verdict in 1970, or whether a jury had found 

for plaintiff on liability in 1970, and the Court being otherwise 
sufficiently advised, 

IT IS HEREBY ORDERED AND ADJUDGED that the Judgment 
entered on November 23, 1970, in favor of Plaintiff, Fortner 
Enterprises, Inc., against the Defendancs, United States Steel 
Corporation and U. S. Steel Homes Credit Corp>ration, jointly 
and severally, for trebeled damages, attorneys' fees and costs 
in the sum of $427,016.75, with interest thereon at the rate of 
6% per annum from September 18, 1970, until paid, is in full 
force and effect. 

IT IS FURTHER ORDERED AND ADJUDGED that Plaintiff, 
Fortner Ente:prises, Inc., have Judgment against the Defendants, 
United States Steel Corporation ard U. S. Steel Homes Credit 
Corporation, jointly and severally, for supplemental attorneys' 
fees since the June, 1970 trial in the amount of $32,500.00 with 
interest thereon at the rate of 6% per annum from date of 
entry hereof. 

IT IS FURTHER ORDERED AND ADJUDGED that Plaintiff, 
Fortner Enterprises, Inc., have Judgment against the Defendants, 
United States Steel Corporation and U. S. Stee] Homes Credit 
Corporation, jointly and severally, for its assessable costs 
incurred since November 23, 1970 of $2,330.71, with interest 
thereon at the rate of 6% per annum from date of entry of this 


Judgment. 
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This is a final Judgment, there being no just cause 


for delay. 


Copies to: 


Mr. Kenneth L. Anderson 
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Mr. A. Scott Hamilton, Jr. : TERED 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF KENTUCKY 
AT LOUISVILLE 
No. 4392 

FORTNER ENTERPRISES, INC., PLAINTIFF 


V. FINDINGS OF FACT AND CONCLUSIONS OF LAW 


L CORPORATION and 
L HOMES CREDIT CORPORATION DEFENDANTS 


BACKGROUND OF THIS LITIGATION 


This action was originally filed in 1962 and has had a long 
history in this and the Appellate Courts since then. Plaintif 
‘ortner Enterprises, Inc., is claiming violations of Sections 1 and 
2 of the Sherman Act, 15 U.S.C., Secs. 1 and 2. In 1966 this Court 

stained the Motions of defendants, United States Steel Corporation 
ind U. S. Steel Homes Credit Corporation [hereinafter called Credit 


Serporation] dismissing plaintifi's Complaint as amended [253 F. Sup; 


21. The Sixth Ci.cuit Court of Appeals affin without Cpini 
} sunNLr GO z jer | nd re 7 the actio ) ) 
li tio oO 1 case to proceed to ial re 
V Ut Fat a5 0 H or 10 act My 4 » 4° ! j 
5: Oo el sive Opinion set forth th Aa w ! $ 
: o fo in trying yi ea befo 2 jury. 
v iz the month of June, J70, this case was tried for 
t the close of all the evidence both plairtiff£ and ce 


fFendants moved for directed verdicts on liability. After con- 


sidering the evidence presented in light of the Supreme Court's 
Opinion, this Court felt that the undisputed facts established 
all of the elements of an illegal tie-in agreement which con- 
stituted a per se violation of Section 1 of the Sherman Act by 
both defendants and, therefore, directed a verdict for plaintif 
as to liability. The questions of causation ‘fact of damage] and 
amount of damages were submitted to the jury which found for 


plaintiff and awarded a verdict of $93,200.00. That sum was duly 


trebled in accurdance with the antitrust laws and " fees 


and costs were awarded. 

Defendants filed Motions for Judgment N.O.V. and New 
Trial which were overruled. Defendants then appealed to the 
Sixth Circuit which reversed in part only at 452 F. 2d 1095. The 


Sixth Circuit found that the facts were undisputed as to two of 


t 


the three elements of an illegal tie-in agreement, namely, that 


a tie-in did exist and that a not insubstantial amount of inter- 


state commerce in the tied product was affected, but found that 


ron 


there were varying inferences which a jury might draw 


concernins the third element, sufficient economic 


clear from the Sixth 


of trial plaintiff offered to waive jury trial if defendants agreed 
and to allow this Court to decide the issues as fact finder based 
on the record from the 1970 trial plus any additional evidence to 
be offered by either side. Defendants agreed. 

Plaintiff's purpose in waiving a jury was to avoid frag- 
mentation of the evidence, to eliminate any potential problems with 
instructions and to hopefully finally dispose of this protracted 
litigation without another time consuming and expensive trial. 

This Court commends counsel for all parties for this 
procedure which should finally put this case .o rest. 

Supplemental evidence was offered by plaintiff on 
November 16, 1973 and by defendants on November 20, 1973. 

After having again reviewed the evidence intrceduced at 


the 1970 trial and having heard and reviewed the supplemental 


evidence, this Court as finder of fact has concluded that defendants 


did have sufficient economic power over the tying product, loans 
onder certain terms and condition, and that the defendant, Credit 
Corporation, did have a competitive advantage in the credit market 
to enable it to impose the tie-in agreement on plaintiff and that 
he defendants were, therefore, in violation of the Sherman Act. 


letatled findings of fact and conclusions of iaw follow. 
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evidence relied upon ee the parties is contained in those three 
volumes. Any evidence or other material relied upon in these 
Findings which appears in the three volume Joint Appendix will 
simply be referred to by page number in parenthesis. All pleadings, 
testimony or exhibits relied upon which do not appear in the three 
volume Joint Appendix will be otherwise appropriately identified. 

2. Fortner Enterprises, Inc., laintiff herein, is 2 
corporation organized under the laws of the Commonwealth of Kentucky 
with its principal place of business in Louisville, Jefferson County, 
Kentuck,. Its principal stockholder is A. B. Fortner, Jr. 

3. The defendant, United States Steel Corporation, is 
generally known to be the largest manufacturer of steel in the 
United States and is one of our Nation's largest corporations. For 
some time prior to 1959, one of United States Steel Corporation's 
Divisions has been known as the United States Steel Homes 
Division [hereinafter called Homes Division], which had as its 
function the manufacture and assembly of component parts which 
comprise various models of prefabricated house packages. 


4. The defendant, U. S. Steel Homes Credit Corporation 


(hereinafter called Credit Corporat ion], is a separate corporate 
mtity owned by United States Steel Corporat} ’ i bet Oo 
a subsidiary of Uni tec States Ste Corpor the | 
Corporation was ¢ stablished in 1954 [Certifi yk 2 
PX 2-E] 
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financing corporatic | be established to provide construction money 


and to originate mortgages for resale to investors [1088,1089}. 


That exhibit indicates that the oroposed finance corporation 
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"will not be used as 4 means to force sales to dealer-bu.lders” 
(1090). 

6. The United States Steel Corporation's Finance 
Committee Minutes [Px 1-W; 1095,1096], authorized and directed 
the Credit Corporation to establish a "special" financing program 
of land acquisition and development loans to dealers in order to 
enable the Homes Division"... to obtain a minimum distribution 
of 1800 units in 1959, and such additional distribution as may 


be feasible --- Those loans were to be 
with conventional or conservative patterns but within the bounds 


of prudent business judgment 5" provided that the Homes Division 


underwrite and guarantee losses to a defined extent. Subsequent 
Finance Committee Minutes indicate that the program was authorizes 
to assist in increasing sales of the Homes Division for 1950 and 
1961 {1098}. 

7. The Court thus finds that there was a change in 
established by the defendants which resulted in Credit Corporact: 


used as a "rool to aid the Homes Divi sion in 


£ 


prefabricatec house packages. 
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packages in the Louisville, Jefferson ..sunty, Kentucky, area. 


7 


At that time, Mr. A. B. Fortner, Jr., and another gentleman 
owned a corporation known as Iroquois Developers which owned 
a subdivision in Jefferson County, Kentucky. A portion of that 
subdivision had already been developed and the lots had been 
sold to builders who had built houses upon them. The remaining 
portion of that subdivision had been partially developed. by the 
construction of streets and installation of necessary utilities 
and the remainder of the subdivision, while platted, was still 
undeveloped [PX 42 and 43; 1%2:.-1228]. 

©. One of Mr. Fortner's .alesmen learned of the special 
financing program of the Credit Corporation and advised the Homes 
Division personnel of Mr. Fortner's interest in the subdivision 
in Jefferson County, Kentucky. As a result, Mr. Fortner was contacted 
by Homes Division repres«ufatives and negotiations were commenced 
designed to interest Mr. Fortner in building prefabricated house 
packages in the subdivision {211,212}. At that time tr. Fortner 
was advised of the Cre’_t Corporation's special financing program 
which could provide loans for land acquisition and development as 


well as the purchase and building of the houses themselves {212 ] 


re Credit Corporation reé presentatives then became in- 
voived in the nevotiations which resulted in i eir otfering 
100% 1] 1 acyuisitio d development loans pl 
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interest of his co-stockholder in Iroquois Developers. However, 


in Mid-1960, Mr. Fortner's co-s ockhoider, a Mr. Robards, in- 


dicated that he would not consent to be bought out and that he 
desired to attempt to undertake the development and buy out 

Mr. Forctner's interest. Mr. Fortner agreed to this and Mr. Robards 
then commenced negotiations with the Credit Corporation but 

could not make an arrangement with them. Mr. Robards then agreed 
to sell his interest to Mr. r2rtner in Iroquois Jevelopers and 

the negutiations between Mr. Fortner and the Credit Corporation 
were reactivated [PX 43; 1227,1228]. 

ll. The Credit Corpuration then reaffirmed its offer of 
100% land acquisition and development ioans plus all of f:> money 
Mr. For xr would require to purchase the prefabricated house 
packages and build the houses. This offer wa -uonditioned upon 
an agreement that there would have to be erected on each lot in che 
subdivision a prefabricated house package manufactured by the 
defendant, United States Steel Corporation [220,221]. 

12. <A. B. Fortner, Jr., had for quite a number of years 
prior to 1959 owned a real estate brokerage company in Lovisville, 
Kentucky, known as zetwoch-Fortner Corporation which had sold 

ids of residential properties in the Louisville and Jefferson 
ea {206]. Mr. Fortn through other companies, 
had also been in- 

loallings. 

type 
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Jefferson County area, and to his knowledge, particularly, 
100% land acquisition and development loans were not availabe 
from any conventional lending source cf any type or any source 
known to Mr. Fortner in 1959 or 1960 [221]. 

13. The type of loan offered Mr. Fortner by the Credit 
Curpora .on was highly attractive and unique to Mr. Fortner since 
to his knowledge no such loans were available from other sources 
and for that reason he was willing to accept at that time the 
requirement that lf: erect upon each lot in the subdivision a pre- 
fabricated house package manufactured by the Homes Division of 
United States Steel Corporation. 

14. Mr. Fortner, prior to and during L¢ owned all 
but a few shares of a corporation known as che Gold Rose Gift 
Shop. This corporation was dormant and had a $16,000.00 deficit, 


and it was agreed that its name would be changed to Fortner 


Enterprises, Inc., and that said corporation would purchase the 


subdivision in question from Iroquois Developers. Mr. Fortner 

was not required to personally endorse o1 

be made by Credit Corporation to F 
15. As a result of the 

October, 1960, notes, 

by Fortner Enterprises it 

The notes bore an interest rate 

1/2 of 1%. The loan agree 

ment that Fortner Enterprises, Inc., }{ 


im the subdivision a prefabricated house 


the Homes Division of United States Steel Corporation. The 


contractual obligations represented by the notes, mortgage 

and loan agreement were between Fortner Enterprises, Inc., and 
the Credit Corporation. The United States Steel Corporation 
was not a party to that agreement. However, that agreement 

did specifically contain the tie-in requirement of the purchase 
and erection of the prefabricated house packages of the Homes 
Division of the United States Steel Corporatioi 

16. Since it is uncisputed that the tie-in provision 
was in the loan agree.sent and since the defendants have offered 
no additional evidence raising any question as to the existence 
of the tie-in provision, in accordance with the last Opinion of 
the Sixth Circuit in this case, this Court finds as a matter of 
law that the tie-in agreement complained of by plaintiff did 
exist. 

17. Following the execution of the notes, mortgages and 
loan agreement, Fortner Enterprises ordered and erected certain 
model homes, had a grand opening and commenced the sale of hovs~s 
from the models [222-224]. Sales initially were quite good and 


Wortner Enterprises began building the houses sold in the first 
oOo Qo 
fey months follow:ny the grand opening [231 ]. During the 


1¢ ng . . 1 . . . 2 
L961, as Fortner Enterprises began building the homes which 


en sold, ar additional 32 lots became availabie in the sub- 


division which had been sold to a contractor who had become th 
‘ eral Superintendent for construction in the project in questle 
Credit Corporation agreed to make another 1007 land acauisitte 
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and development loan to add these 32 lots to the project with the 
loan also to meet all requirements for the purchase of the pre- 


fabricated house packages and building of the houses and this 


transaction was concluded in August, 1961 by the signing of a note, 


mortgage and loan agreement. That loan agreement also contained the 
tie-in provision rererred to above [254-255]. 

18. During the June, 1970 trial of this action, plaintiff 
introduced substantial evidence which plaintiff claimed establishec 
that it had encountered certain problems with the Homes Division 
prefabricated house packages, including shortages of components 
upon delivery and defects in design and manufacture. Plaintifeé 
claimed that as « result of these problems, its subdivision developed 
a bad reputation and lack of constmer acceptance which resulted 
plaintiff's inability to sell additional houses. 
was introduced primarily to establish the 
plaintiff which was resolved by the jury in the 197¢ ial in favor 

f£ the plaintiff. This evidence is alluded to i se Findings only 


as background for the events which occurred after plaintiff 


complaining to the Homes Division about shortages and de 
& & 


design and manufacture of componen® parts. 


Fortner testific 


that it might build another prefabricated house package 
conventional home. Mr. Dyas refused this request [256, 

Fortner Enterprises, Inc., continued to attempt to sell 
-he Homes Division's prefabricated houses and continued to 
complain of the quality of those houses until June 5, 1962 when 
a meeti.., took place at the offices of counse! for the plaintifé 
which was attended by Mr. 4 Fortner, Mr. Herman Miles and 
others representing the plaintiff and by Mr. Black and o.%ers 
representing the Homes Division of United States Steel Corporati 
and by Mr. Dyas and Mr. Rollings of the Credit Corporation. The 
Court finds that the witnesses for all parties agree that plaint 
complaints concerning the prefabricated house packages were 
expressed at that meeting and that plaintiff sought to be reli 
of the tie-in appearing in the loan agreements in order that pl: 
might build another type of prefabricated house or a convention 


house in its subdivision thereby making it possible to pay oft 


debt to the Credit Corporation. This request was refused by 


Mr. Dyas of the Credit Corporation [261-263]. 
20. The Court finds that Fortner Enterprises’ account 
with the tredit Corporation was current as of the June 5. L982 
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on July 12, 196 demanding payment of all outstanding obligations 
oe 33 751; 

91. Shortly after the July 12, 1962 letter on July 19, 
1962, this antitrust action was filed by plaintiff against both 
defendants [38-76]. 

22. The second required element of an illegal tie-in 
agreement violative of the Sherman é¢ s that a not insubstantial 
amount of interstate commerce in the t.ed product be restrained. 
Plaintiff's evidence established that under the two loan agreements 
entered into with the Credit Corporation plaintiff was required to 
purchase 210 prefabricated house packages. The least expensive 
house package which plaintiff was purchasing cost plaintiff 
approximately $3,150.00 [637]. This amounts to 4 total of $689,850.00 
worth of house packages which plaintiff was obligated to purchase 
under the terms of the loan agreement and under the requirements 
of the tie-in contained therein. In addition, the undisputed 
evidence from the defendant's own recoxds established that with 
insignificant exceptions, all loans made by the Credit Corporation 
contained the tie-in agreement [742-744] resulting in millions of 
dollars of sales of house packages by the Homes Division in 1960, 

961 and 1962 [1199]. Thus, the undisputed evidence established 
that substantial amounts of interstate commerce in the 
the prefabricated house packages, were restrained by the tie-i 
or agreements, complained of whether plaintiff£'s own purchases or 
commitments to purchase are viewed by themselves or whether they are 


larger volume of sales connected with Credit 
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Corporation's entire lending program. Since no new evidenc 

introduced by defendants concerning this element of the case, in 
accordance with the Supreme Court's Opinion in this action and the 
last Opinion of the Sixth Circuit in this action, this Court finds as 
a matter of law that plaintiff has met its burden concerning this 
element and that as a matter of law a not insubstantial amount of 
interstate commerce in the tied produ t was restrained, 

K 23. The third required element for the establishment 
of an illegal tie-in agreement violative of the Sherman Act 
involves the Credit Corporation's economic power over the tying 
product, in this case, loans under certain terms and conditions to 
appreciably restrain trade in the tied product. As previously 
indicated, this Court finds that the Credit Corporation did have 
sufficient economic power over the tying product or element and 
the evidence which leads the Court to this conclusion is set forth 
in the following series of Findings. 

24. William H. Lang was President of the defendanc 

Credit Corporation, during all times pertinent to this litigation 
[895]. Portions of Mr. Lang's depositio1 were read into evidence 


, by plaintiff. Mr. Lang testified that when a dealer, such 
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testify that the Credit Corporation had made loans at the insistence 


c 


of the Homes Divison when the Credit Corporation did not consider 


a 


che loans to be a good financial risk when regular banking and 


—— 


financial principles were applied [897,898]. Mr. Lang at the 
trial of this action itself testified that at the direction of _ 


defendant, United States Steel Corporation, the Credit Corporation 


instituted in 1958 its sper ial financing program concerning land 


acquisition and development to help the Homes Division increase 
its sales of house packages, that -he loans made at the request 
of the Homes Division under the special financing program were 
to be guaranteed by the Homes Division including specifically 

the Fortner Enterprise's loans [972-975]. Plaintiff's Exhibit 237 
f1258], is the Underwriting Agreement in which the Homes Division 


cuaranteed the land acquisition and development portions of the 
S sib is, ahesoaecartcat PERS. Pee SS areata 
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Fortner loans as well as loans made to a number of other dealers under 


This Court thus finds that the 


-_ 


the special financing program. 
defendants’ own witness has testified that the .oans made under 
the Credit Corporation's special financing program were a special 


type of loan not available from normal or conventional sources. 


e vee ° © athe . ° onee <a 
95. The Underwriting Agreement [Plaintiff's Exhibit 237, 
168], lists forty-three [43] separate loans which were classified 


loans for which the Credit Corporation yanted 


Womes Division [981]. rhese were ali land 
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Enterprises, Inc., for land acquisition and development, the 
evidence was undisputed that those loans made by Credit Cor- 


poration to Fortner Enterprises, Inc., amounted to 100% of 


Fortner. Enter rises’ cost to ac uire the land in question and 
q bei , in q Lad : 


to develop it, including the installation of streets and all 


utilities to the point that the lots were ready to have houses 
built on them. This was the portion of the loan which the 
defendant, United States Steel Corporation, guaranteed to the 
Credit Corporation. The evidence also established that the 


construction portion of the loans from Credit Corporation to 


Fortner Enterprises amounted to all of the funds which Fortner ¢ 


Enterprises required under normal circumstances to build houses 


on the lots. The construction loan, of course, did not cover / 
( costs incurred by Fortner Enterprises at the closing of a sale ( 
(to a purchaser, nor did they include Fortner Enterprises’ profit. 


27. The Covrt finds from Mr. Fortner's testimony that 
100% land acquisition and development loans were quite unique 
to Mr. Fortner as President of the plaintiff corporation. 
Mr. Fortrer haa been associated with the real estate business 


in man capacities for quite a number of years before the transaccton 


in question. He had been involved himself in the development 


subdivisions and in obtaining financing for sucn a Lope , as 
well as in assisting in obtainii finane it xr customers or clien 
Mr. Fortney was familiar with the cypes of land acquit jtien ict 
devel: pment Toans available Li tn Louisvi! ’ ’ ' 

testified that no su h lcans, <o h know Led ‘ ) 


eee T 
a ee nee A, ALOE amen 


a4" " Aoehe - 


any other source, particularly when the other significant terms 


as 


of the loans were considered. Those terms were 6% interest plus 
1/2 of 1% discount fee, along with no requirement of a personal 
guarantee by himself as President of the corporation or by any 
other officer of the corporation. 

98. Mr. Fortner's testimony and other substantial 
evidence and testimony whichwere not contradicted by defendants 


have convinced this Court that the le as in question were unique. 


This Court has taken judicial notice that Fed 


regulations prohibit Federally insured banks and savings and loan 


associations from making 1007 land acquisition and development 
loans. Mr. Edwin Horn, President of Louisville Mortgage Service 
Company, testified in this action. Louisville Mortgage Service 
Company at the time in question and for many years prior thereto 
has been in the business in Louisville, Kentucky, of making loans 


For commercial investors, including commercial banks and insurance 
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companies. None of Mr. Horn's customers were making 100% land 
eee —— - . 

acquisition and development loans on the terms given to Fortner 

Enterprises or any terms during this period of time and such loans 


knowledge were not available in this area during that 


° . ' - ' 
to Mr. Horn 


299. Mr. Charles Henne of Prudential Life Insurance Company 


ial Life {[nsurance Company 


not maxing any land and acquisition development loans during the 
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30. Mr. Paul F. Semonin is one of the best known 
realtors and real estate developers in the Louisville and 
Jefferson County area. Mr. Semonin has been associated with 
the real estate business in this area for about 35 years 
[868]. During the period 1969 through 1961, Mr. Semonin was 
familiar with the type of financing available to developers 
and builders and his testimony was that there were not any 


100% land acquisition and development loans available from 


normal or conventional sources during that period of time 


[868-869]. 


“ aintiff s a part of its nlemental evidence 
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presented on November 16, 1973, called Mr. Ralph Logan, President 


of Southern Savings & Loan Association, a Louisville, Kentucky 
state chartered savings and loan [November, 1673, Transcript, 

p. 139]. Southern Savings & Loan did not make any land 

acqu: sition _and development loans during the pertinent period of 
1959-1961 [p. 142]. The largest loan which Southern Savings has 


ever made has been somewhere between Two Hundred and Two Hundred 


and Fifty Thousand Dollars [p. 143]. Mr. Logan testified chat 


( Southern Savings would not have made a land acquisition an 
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available and he was unaware of any building and loan associations 

that would have made a 100% land acquisition loan during that 

period and he didn't know of any body making such loans during that 

period [p. 145]. In his opinion a 100% land acquisition and 

development loan is not a prudent loan due to the risk factor [p. 146]. 
32. Mr. Charles Will, President of Portland Federal 

Savings & Loan Association, was also called as a witness as a 


part of plaintiff's supplemental proof given in November, 1973 


[p. 157]. Mr. Will test ied that the Federal regulations applicable 


a 


to Federally insured savings and loan associations in 1959 limited 


loans for land acquisition and development to 60% of the value of 


the raw land and 60% of the development cost [p. 158]. Mr. Will 


testified that his company could not under the regulations make a 


100% land acquisition and development loan [p. 159], and even if 
\ 


they were not restricted by such regulations they would not make such a 


loan [p. 160]. Mr. Will pointed out that a 100% loan of that nature 
is not a conservative loan and amounts to the lender buying the property 


[p. 160]. Mr. Will, as President of Portland Federal, kept abreast 


of market ec: 'itions and the types of loans made during the 1959- 


1951 period au to his knowledge no normal or conventional lending 
ource was making 100% tand acquisition and development loans during 
tad [pn. 162, 1631. Port land Federal did begin making som 
LCG! Lu) 1 and elopment Lo 3 ee \ bevel in 1961 
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with service fees which ranged up to 5% [pp. 160-162]. 


thus finds that Portland Federal was able to obtain the same interest 


rate which the Credit Corporation obtained for a loan made for the 
same period of time, two years, as the Credit Corporation loan to 


the plaintiff and that Portland Federal was able to obtain 


fo 
> 
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service fee for the loan even though the loan in relation to raw 
land value and development cost was 60% instead of the 100% loan 
which the Credit Corporation made. Clearly the land acquisition 

and development loan made by the Credit Corporation to Fortner 
Enterprises was more advantageous to Fortner Enterprises than the 
type of land acquisition and development loan which Portland Federal 
was making. Fortner Enterprises was able to obtain 40% more money 
at less cost than it theoretically could have obtained from Portland 


Federal. 


33. The defendants called as their witness, Mo. Innes Dobbins 


President of Liberty National Bank & Trust Company, as of the time 
of his testimony, in 1970 [415]. Dr. Dobbins testified as to the 
study made under his supervision ot excess funds theoretically 
available for lending through banks, savings and loan associations 


and insucance companies in the Louisvi 
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in this area [420,421]. Cunt the Court recognizes that v 
Mr. Horn of Louisville Mortgage Service Company and Mr. Henne 

of Prudential Life Insurance Company have both testified that 
their companies were not making such loans during that period, 

as set forth previously in these Findings.) Mr. Dobbins also 
testified as to a comparison between the rate of earnings of 

the Credit Corporation and two Louisville Savings Associations 

of which he had knowledge and found the Credit Corporation's 
earnings comparable to the Savings and Loan Associations. This 
Court does not find this comparison to be of great evidentiary 
significance since it merely indicates that the Credit Corporation 
was able to make a profit comparable to that of the two Savings 


and Loan Associations with which its profits were compared in 


spite of the high risk type loans under the special financing 
program. Since the special financing program loans of the Credit 
Corpocat ‘on were guaranteed or underwritten by United States Steel 
Corporation, the Credit Corporation would certainly not be expected 
to show a loss at least as a result of those loans since any such 
loss would tave been covered by United States Steel Corporation. 
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Division of the defendant 


During the 1959 through 1961 period, Mr. Mack was the Manager 


of Sales Division and his job included Sales training programs 


, United States Steel Corporation [439]. 


and seminars [439]. Mr. Mack identified vlaintiff's Exhibit 7 as 


a portion of the Homes Division's Sales Manual and it was duly 


offered into evidence [441]. Mr. Mack further identified 


tr 
_— 


he 


land acquisition and development portion of that Sales Manual as 


having been part of a refresher seminar given to the Homes 


Division personnel after consultation with the Credit Corporation 


[442-445]. Plaintiff's Exhibit 240 [1279], is a portion of the 


Sales Manual which is Plaintiff's Exhibit 7. Cexhibit 240 was 


attached to Plaintiff's Exhi»’t 238 [1275], which is a letter 


From the head of the Homes Division, D. H. Boyd, to the Assi 


; 


General Solicitor of United States Steel Corporation dated Aug 


1962 and referring to this litigation. That letter states in 


‘part: 


"Beyong the 'regular'program of financing 
assistance offered to qualified builders and 
negotiated by the Credit Corporation there 
pease a program of 'special' assistance which 
4 provides a greater amount of interim financing 
(1 c 


2 in selected markets with selectec 


ymarticipati 

7 inne nr om = i - i. os o » . 
‘dealers Fortner represents one of the latter. 
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financing to support the program and after 
commercial evaluation and a satisfactory 
preliminary check of credit and reputation, 

a recommendation is forwarded to U. S. Steel 

Homes Credit Corporation that negotiations be 
undertaken to arrive at a satisfactory basis 

for financing assistance consistent with the 
conditions which exist in each instance. In 
certain cases where Credit Corporation states 

that the amount of assistance provided in relation 
to the value of the security is beyond the normal 
limits of a purely financial transaction, Homes 
Division underwrites the arrangement so as to 
protect Credit against potential losses. Our 
agreement wit. Fortner is in this category." 


(1275, 1276]. 


It is clear from reading the Sales Manual of the Homes 


Division and the Credit Corporation's Minutes and other documents 


placed in evidence by plaintiff which were obtained from the de- 


fendants that the Credit Corporation's primary function was to 


—_— 


loans at whatever terms were required to obtain sales of pre- 


fabricated house packages for the Homes Division. In referring to 


land acquisition and development loans, the Sales Manual states: 


"when asked, 'What's your land development * 
deal?', you can alinost answer with the question, 
‘How high is up?'." [1287]. 


=] 
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The Sales Manual conce rning land acquisition and develop- 
at loans goes on to point out ‘hat "...Most of the other major 
yc tur: ¢ Lops nt Lo n son Form oO mothe cy but 
of them cnai t of LO - more in additton to imo] 
| only charge 22/2 p foe." [1291] 


Credit Corporation was used as follows: 


‘There have been a good number of special 
loans made in the past three years, each one a 
litcle different, but each one with some merit. 
Conversely, in some cases the Credit Corporation 
turned down what seemed to be a good real estate 
loan, but didn't look as though it would produce 
home shipments. I know of one case where there 
was a choice piece of ground, in an excellent 
location, supported by a strong market. The re- 
quested loan was to be guaranteed by a multi- 
million dollar corporation. From a pure real 
estate investment standpoint, it was excellent. 
However, we chose not to recommend the loan to the 
Credit Corporation because we couldn't see a 
full time qualified general manager or anyone in 
the organization with the ability or the time 
to merchandise our homes. In other words, I just 
didn't see how we would get very many houses 
shipped. Sure, the loan was secure, and the Credit 
Corporation would be paid back, but we wouldn't 
accomplish our only purpose in making the loan 
| and that is shipping houses. That's why the 
Credit Corporation exists and that should be our 
first consideration before requesting financing 
assistance." [1296]. 


Concerning the leverage which the special financing 


conferred to the Homes Division through the Credit Corporatio 


Salcs Manual states: 


"Does this approach sound a little cough 


on the dealer? I don't think so. Remember, he 
helped to determine a conservative one year 
program of development, in this cas 4G lots. 

But the loan is paid back in only 22 lots. Al 
your're asking him to do is produce in two year 
what he said could be don in less that 

Do you see the le er that this 
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sales scart slowly and the thinking is,'Let’s 
bring in a new model,’ or 'Let's improve on our 
advertising.’ I think it gives us an excellent 
sales tool. It is not necessary for you to try 
to explain this to your dealer or prospect. It 
can be a matter of negotiation between the dealer 
and the Credit Corporation. I just wanted 

you to be aware of | hi [1292]. 


35. Certain actions of the defendants confirm the 
application of the special financing prosram as described in the 
Sales Manual. In March, 1960, for example, while the negotiations 
were taking place which resulted in the October, 60 agreements, the 
Credit Corporation was asking for assurances from the Homes Division 
that if Fortner Eaterprises failed, the Homes Division would put 
the property in production or get another dealer to take over the 
project [PX C-21; £134 ,23353 PS 


Even earlier in January, 


Myith regard to (b) above, we should know, if 
possible, or at least have confidence that the dealer 
can make a satisfactory profit from the use of our 
product. With all of our money out front, he has very 
little incentive to finish off a project. If his 
profits are not adequate or are not comparable to his 
prior experience, then we probably do not have a 


good loan. In making this statement, it is not the 


ancial risk aspects which are referred to, but 
that the loan will not produce house 
-st thing that can happen ~- and 
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36. Plaintiff propounded to defendant, Credit Corpora- 
ction, Requests for Admissions which were introduced in their 
entirety as Plaintiff's Exhibit 2. Im response to Request for 
Admission 19, the Credit Corporation admitted "that the estimated 
percentages of total shipments of house packages by the Homes 
Division which were made to dealers receiving financial assistance 
f om the Credit Corporation for the years 1960, 1961 and 1962 are 
as follows: 1960, 68%; 1961, 70%; 1962, 75%." 

The Credit Corporation in response to Request for 
Admissions 20, admitted that loan commitments for 1960 of the 
Credit Corporation totalled $22,625,805.00, for 1961 totalled 
$19,342,612.00 and for 1962 totalled $19,283,544.00. 


The Credit Cor,oration in response to Request for 


in 1960, 1961 and 1962 contained the tie-in provision which is 


he subject matter of this suit, with relatively insignificant 


exceptions totalling $627,000.00 [742-744]. 

37. Land financing loans [land acquisition and develop- 
ment loans] outstanding at the end of 1960 amounted to $5,372,000.00 
[1353], while house package sales of the Homes Division for that 
same year amounted to $6,747,353.00 [1199]. Land financing loans 


muucstanding at the end of 1°61 amounted t $5,918,000.00 [1353] 


$5,051,992.00 


38. An analysis of the loans dated prior to the end of 
the calendar year 1961 listed in the attachment to the Underwriting 
Agreement in which the defendant, United States Steel Corporation, 
guaranteed certain identified land acquisition and development 
loans which qualified under the special financing program including 


those made to the plaintiff amounted to $7,738,000.00 ('273,1274], 


ie) 


which figure was substantially in exces of the slightly over 


Five Miliion Dollars worth of house package sales made during the 


39. The evidence established that the Credit Corporation 


was funded by its parent corporation, United States Steel Corporation, 


tu 


partially by the purchase of stock, partially by loans from Unitec 
States Steel to the Credit Corporation at an interest rate of one 
point above the applicable prime rate and partially through the 
Credit Corporation's borrowings from banks at the prime rate using 
the credit standing of United States Steel. 

While United States Steel Corporation had elected to allow 


the Credit Corporation to obtain the bulk of the Credit Corporation's 


‘unds through borrowings from banks at the prime rate based on 
CALE > LE lit Le i] > the E ora also est Dlishes 

’ Kily, 1951, United States Steel had acreed QO purchase, 
{ ) { ; 7+) yal vel 11 oT 

{ mel te idy I é 
i ( uld ha ib - 
| | 
, 


40. The Credit Corporation's financial statements [1349-1355], 
indicate that it paid no dividends to United States Steel and that it 

| tad full use of its accumulated income. 

41. The annual report of the defendant, United States Steel 
Corporation, for 1961 was introduced into evidence [1185]. This report 
also contained the figures for 1960. That report indicates that United 
States Steel Corporation had net income after taxes in 1960 of 
$304,200,000.00 and in 1961, of $190,200,000.00. It had cash and 
securities of $451,700,009.00 in 1960, and of $642,200,000.00 in 1961, 
and it had total assets, less current liabilities in excess of 3.8 
Billion Dollars in 1960 and in excess of 4.3 Billion Dollars in 1961. 


42. An analysis of the Credit Corporation's income statements 


for 1960 and 1961 [1355], indicates that the bulk of the Credit Cor- 
poration's expenses represent interest on loans payable. Obviously the 


United States Steel Corporation elected to use its credit standing with 


banks to allow the Credit Corporation to obtain the bulk of its capital 


from banks at the prime rate instead of United States Steel Corporation 


simply injecting the necessary capital into the Credit Corporation 


through the purchase of stock which would not have cost the Credit Cor- 


poration anything for its use in terms of paying interest therefor. 
43. Plaintiff called as a witness at the 1970 trial 
Mr. Herman Miles. Mr. Miles and his company wer: th 
t y se ? 


the sup visors ot 


buildings houses. Mr. Mil 


cost of materials ard assembly of a conventio: : } ! ,.nN9 ; ' 


Homes Division house package and found that he Un : | 
ut i Ln ne Cea t fe ro 


was priced $455.00 more than the 
point in a c¢ e:tional home [637]. 


Plaintiff called as an expert witness Dr. John Masten 


~~ 1 


16, 1973 at the time plaintiff's supplemental evidence 


was presented. Reference to Dr. Masten's testimony in these 


Findings will, therefore, be to the Transcript of Evidence of the 
November, 14/3 testimony. 

Dr. John Masten has Bachelor and Master's Degrees from 
the University of Illinois and a Ph from the University of 
North Carolina. A rather extended summary of his background and 
qualifications and publications was file rithout objection as 
Plaintiff's Exhibit 500. 


Dr. Masten was a Professor at the University of Kentucky 


from 1948 to 1967. During the approximate five year period pz 


t 


to his leaving the University of Kentucky in 1967, Dr. Masten 


boen the head of the Department of Economics and the Director 
Graduate Study in Economics at the University of Kentucky (p.22). 
pr. Masten left the University of Kentucky in 1967 

University of Georgia where he teaches courses i nm Banking 


undergraduate level and courses in Money and Capital at the 


level [p. 21]. 


Banking since his tenure at the University ot Georgia [pp. 2,23). 
Dr. Masten, s*nce he has been at the Universit y of Georg-. , 


has been the Program Direc-cor also of the Georgia Banking Schoo}. 
ca & Oo 


Both schovis have a program that covers various areas of banking 


Oo; 
including -nvestments, management of bank funds, manpower utiliza- 
tion and most importantly, lending. In this connection, Dr. Masten 
constantly collects and reviews loz . cases ipp- 23-26 |. 

Dr. Masten has devoted a good deal of his time duri 
past 25 years to the collection of loan cases and study of 
Kentucky [p.26]. As a result of his work as an Economics and Bank- 

Specialist at the Ur srsit € Kentucky and his work in banking, 

particularly the lending aspects of banking in conjunct 


the Kentucky Bankers Association, Dr. Masten has a 


of the principles that bank and non-bank lenders would foll: 


land acquisition and development loans in Kentucky, 
the Louisville and Jefferson Councy area for the period 1959 
and 1961 [ 30]. 
The Court finds that Dr 
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own characteristics [p. 27] Assuming that ali ee 
‘tions are the same, Dr. Masten pointed out thar 


the percentage of a land acquisition and 


He pointed out that a lender would want to be p 


the 


cee by some third party [p. 28]. 


iar will lend a borrower money if 


ne really doesn't need it [p. 28). 


rit }, 


[t was brought out that Dr. Masten, in preparin 


iy, had quite properly reviewed various 


‘ase including the Loan Agreement 


the Underwri ing Agreement 


‘nancial Statement of the defendant, Unite 


-ation covering 1960-1961 {Plaintiff's Exhibit 31] 


ind 1962 Financial Statements of the 


ats to Plaintiff's Exhibit 2]. 


-esponse to a hypothetical question 


risk of the loan becomes to the lender Ev: <2 


In other words 


the borrower could 


[Plaintiff's 


> cost of the land acquisition and development, the 
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personal guarantees were required of any officer of Fortner 


Enterprises, Dr. Masten testified that a loan such as was Te 


made to Fortner Enterprises would not have been available from / 


/ 
normal channels of credit. He pointed out that this was a < 
very unique kind of loan and that it was not the kind of loan » 
you would normally find in the housing credit market at that 
time [pp. 31,32]. 

Dr. Masten pointed out that this loan was unique in 
and of itself because it represented 100% of the cost of land uv 


aequisition and development particularly for the period of 
time in question. Such a loan is of such a high risk nature 
so that a prudent lender would heave been unwilling to have made 


a loan involving 100% risk [p. 32]. 


» 


Dr. Masten pointed out that the period of time in question, 
namely, 1959, 1960 and 1961, was a period of economic stability Vv 
and not a period of inflation and that there was a definite risk 
inherent in a 100% loan under such conditions of economic and 
price stability [pp. 32,33]. He referred in support of his 
testimony that this was a period o! economic stability to the 
wholesale price index 
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is for a company or person connected with or associated with 
the borrower to guarantee the loan to the lender [pp. 35,36]. 

Dr. Masten also pointed out that the tie-in provisions 
of the loan themselves made the loan unique and at the same 
time required the borrower to buy houses from the Homes Division 
as a condition of getting this unique type of loan [p. 333. 

Dr. Masten pointed out that the rate of interest charged 
on these loans was 6% with a 1/2% fee. He pointed out that the 
prime rate at that time when all cost factors were considered 


would have run 5 to 5-1/2% and that the loan to Fortner Enterprises 


was above the prime rate but still low considering the risk in- 
volved in making the loan and that it would have been virtually 
impossible for Fortner Enterprises to have obtained a loan at 
that level of interest and fee from any other source [pp. 34,35]. 
Dr. Masten pointed out that which had been previously 
established in the record, which was, that banks generally were 
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prohibited | 


»y law from making 100% land acquisition and development 
loans as well as Federally insured savings and loan associations 


ind that other conventional lenders would not have made such Loans 
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Dr. Masten pointed out that there are really segments of 
the credit market and it is not one over-all market. He pointed 
out that in his opinion 100% land acquisition and development 
loans of the nature and terms granted to the plaintiff were a 
segment of the credit market [p. 39], and that if you only have 
one lender making such loans within that segment of the marke., 
then that lender has economic power within that segment [p. 39]. 

Finally, Dr. Masten testified that in his opinion, based 
on his analysis of the situation, including the nature of the 
loans made by the Credit Corporation and the Credit Corporation's 
relationship with United States Steel Corporation that the Credit 
Corporation had definite leverage in the segment of the credit ma 
market related to land acquisition and development loans as a 
lender because of the uniqueness of the terms of the loans made 
and that this leverage was exercised [pp. 47, 48]. 


45. Defendants called an expert witness, Mr. Karl Gustav 


Pearson, who was a Professor of Business Administration at the 
University of Michigan with a Bachelor of Arts degree,and he also 
an Attorney [906]. Mr. Pearson had concentrated his work in 


the general real estate field but the record does not show that 


* 
he had concentrated in financing or land acquisition and develop- 
t Parson pre ed 1 yinion l 100 land acquisition 
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prior to the June, 1970 trial. Mr. Pearson did not identify the 
persons or organizations which he surveyed in Louisville. 
Mr. Pearson believed that 100% land acquisition and development 
loans were available from savings and loan associations, real 
estate syndicates, joint ventures, suppliers of materials that 
went into construction, sub-contractors and individuals. 

The Court finds that Mr. Pearson's testimony is against 
the great weight of the evidence introduced at 
action and that it was without sufficient foundation to be given 


ht by this Court 
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the substance of his testimony materially altered or weakened that 
testimony as has been outlined in the previous Finding. Actually, 
on cross-examination, Dr. Masten really put this economic power 

aspect of this case in context when he pointed out at page 130 of 
the transcript that a 70% borrower has 30% of his own equity in- 

volved and has much more freedom ‘a terms of his choice of lender. 
Such a borrower does not have to enter into any kind of an agree- 
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ment which ties him to a certain product. 


1, The basic principles on which this case must be decided 
are set forth in the Supreme Court's Opinion in this case in 


Fortner Enterprises v. United States Steel Corporation, 394 U.S. 495 
—_——— —. lene 


and United States Steel Corporation v. Fortner Enterprises, Inc., 
452 F. 2d 1095 (6th Cir., 1971). The Sixth Circuit held that 

there were questions of fact to be decided concerning the so-called 
"economic power' aspects of the liability issues of this case. We 
are guided in particular by footnote 4 appearing at the end of 


the Sixth Circuit's Decision. The Sixth Circuit points out that 
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The Sixth Circuit established as a broad guide for the 


finder of fact on the economic power issue "...whether the 


Credit Corporation .... had ‘sufficient economic power with 


respect to the tying product to appreciably restrain free 


competition in the market for the tied product fecer a Ee 


issue was defined elsewhere in the Sixth Circuit's Opinion as being 


her the Credit Corporation possessed leverage in the credit 
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ket sufficient to induce buyers in the market for prefabricated 


houses to accept a less competitive product. This leverage did not 


have to constitute monopoly power or market dominance. 


Ps 


The Sixth Circuit makes it cl var that this Court as finder 


of fact must evaluate all of the evidence and reasonable inferences 


be drawn therefrom in determining the economic power question. 


U 
Y 


2 This Court concludes under the guidelines established 


by che Supreme Court and the Sixth Circuit for this case that the 
y E 
/ Credit Corporation did have sufficient economic power or leverage 


induce buyers, including Fortner Enterprises, to enter into the 


/ tie-in arrangement which required them to buy prefabricated house 


States Steel Corporation. This Court 


izeg from the United 
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level. Instead of electing this course of action, the United 

States Steel Corporation purchased a certain amount of stock in 

the Credit Corporation and allowed the Credit Corporation to use 
United States Steel's credit standing to borrow money from banks 

at the prine rate. The special loa. ‘:ogram was instituted by 

the Credit Corporation at the authorization of the Finance Committee 
of United States Steel Corporation to enable the Homes Division 

of United States Steel Corporation to sell prefabricated houses. 

The loans to be made under that program were loans for land 
acquisition and development to borrowers who could not obtain such 
funds from conventional sources and these loans were guaranteed 

by United States Steel Corporation. Since the primary purpose 

and objective of the Credit Corporation was to assist the Homes 
Division in making house package sales, the Credit Corporation 
clearly was not expected to maximize profits and as a matter of 

fact from its own financial records c 
rates and fees commensurate with much lower risk 
Credit Corporation itself was making. 


3. The Court finds that the Credit Corporation did have 


lending institutions for land acquisition and development but no 
other conventional lending institution during the period of time 

in question was making 100% land acquisition and development loans 
while the Credit Corporation was. Many organizations, such as 
Federally insured banks and savings and loan associations, were 
prohibited by law or regulation from making such high percentage of 
loan to value loans. The other conventional lenders in the market 
at the time were not making such high percentage of loan to value 


t 


loans because of the great risk involved. When the Credit Cor- 
poration elected to make such loans it set itself apart From other 
conventional lenders because it was in effect willing to take higher 


risks because it had a purpose or motive which other conventional 


lenders did not have, namely: to enable its parent, United States 


; Pers . mite 
Steel Corporation, to sell prefabricated house packages. While some 


conventional lenders might be wil ling to take higher risks than 
+ 1 1 ¢ Py o ° * 
others, the evidence is that during the period of time in question 


in this lawsuit no conventional lenders were willing to take 


the degree of risk which Credit Corporation was voluntarily and 


leliberatel illing to tal or its purposes. This was particularly 
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Credit Corpora 


e Homes Division was able to obtain a 


th 


for its prefabricated package in the same condition of a con- 


ventional house is again evidence of the Credit Corporation's 


leverage, or economic power. While the defendants argue that 


the Homes Division had a loss during the period in question, 


e 


the Court does not really find this significant since the 


,\ 

\ Homes Division's loss might well have been greater if the loan 
program which apparently was its prime method of obtaining sales 
had not been utilized. Further, the Court does not feel that 


you can separate the Homes Divisi 


4. The Court finds that the only 


Corporation in making loans, particularly under the special 
financing category, was to increase the sales of prefabricated 
house packages by United States Steel Corporation. This is not 
the type of business justification contemplated by the decided 
cases, including the Supreme Court's Opinion in this case. ih 
Court does not find any evidence in this record to justi tt 


|\| arrangement attacked by the plaintif€. 


6. The Court thus finds that all of the required elements 
of an illegal tie-in agreement did exist since the tie-in itself 
was present, a not insubstantial amount of interstate commerce in 
the tied product was restrained and the Credit Corporation did 
possess sufficient economic power or leverage to effect such 
restraint. The Court also finds that United States Steel Corporation 
and the Credit Corporation as separate corporate entities did combine 
or conspire to institute or put into effect this illegal tie-in 
agreement and that both defendants are responsible and liable there- 
for. 

7. Since this Court has found a per se violation of 
Section 1 of the Sherman Act by the defendants pertaining to the 


illegal tie-in agreement, as described abovs 
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necessary for this Court to decide whether the plaintiff has established 


a conspiracy to monopolize violative of Section 2 of the Sherman Act. 
However, since there may be an appeal of this action, the Court in 
the alternative does find that all of the elements of a conspiracy 


to monopolize do exist in this record. First, the Court finds 
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enforce or enforce the tile-in provisions « Le Ler Er; nt by 


threatening foreclosure on Fortner Enterprises’ property and 
taking certain steps to commence the foreclosure procedure. 

The Court finds that the millions of dollars of loans made 

under the special financing program affecting miliions of 

dollars of sales of prefabricated house packages clearly affected 
a substantial amount of interstate commerce in both the loans 
themselves and the prefabricated house packages. Finally, the 
Court finds that the sole purpose of the loan programs of the 
Credit Corporation was specifically and deliberately to increase 
the share of the market of United States Steel Corporation in 


prefabricated house packages and that the implementation of the 


program constitutes the necessary evidence of intent to monopolize 


required. Thus, the evidence described in the Findings of Fact 
set forth above establishes an illegal conspiracy to monopolize 
in violation of Section 2 of the Sherman Act. 
8. Having found the defendants to be guilty of the per se 


violation of Section 1 of the Sherman Act and the Sixth Circuit having 
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directed that only the issue of liability be re-tried since a jury 
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fendants as a result of the last appeal to 


Judgment to be entered will also 


attorneys’ fees and costs to the 
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Ynited States Court of Appeals... ial 1) Pork Place, New Yorn, '. Y¥. 10007 


a lh a ta for the "econd Circuit 


Cheryl Perry Hiil, Thelma Lindo, Victcria Raphael, 
lurline Rutherford and Ansonia Lewis for themselves 
and all persons similarly situated 


Plaintiffs-Appellants 


against 


AFFIDAVIT 


A.T.O. Inc., Family Buying Power Inc., Nationwide 
bes : 4 6 sii OF SERVICE 


Promotione inc, et “, 


Defendants-Appellees 


Strate or New Y> .«, 
County or New York , 88: 


Raymond J, Braddick, agent for Norman S&S, Langer Esq, being duly sworn, 
Genesee and says that he is over the age of 21 years and resides at 
8 Mill Lane Levittown, wew York 


That on the th day of. Octab 19 at 
123 Court stette Brooklyn, New York 75 
he served the annexed Brief 


John C, Gray Jr. c/o Brooklyn Legal Service 
in this action, by delivering to and leaving with said attorney 
3 true cop ygthereof. 


Deronent Furtuer Says, that he knew the person so served as aforesaid to be the 
person mentioned and described in the said action 


Deponent is not a party to the action. 
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